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Proposed Amendment at Last Submitted to States 


HE Joint Resolution for a_ constitutional 

amendment fixing the dates for the beginning 
of the terms of President, Vice-President, Senators 
and Representatives finally passed both Houses of 
Congress early in March and was submitted to the 
States for ratification. Virginia took the lead and 
ratified the amendment on March 4, even before the 
formal notification of its submission was received 
from the Secretary of State at Washington. A 
question was raised as to the regularity of this, but 
Senator Norris, who had investigated the question, 
declared the procedure was entirely proper. “There 
isn’t any law,” he said, “that provides for official 
notification. It would be just as legal! for a Legis- 
lature to ratify the amendment if it never was 
notified by the Secretary of State. All a State has 
to know is that it has a correct copy of the amend- 
ment before it at the time it acts.” According to 
an announcement of the State Department, letters 
of notification were to be mailed to all states on 
March 8, after it had received copies of the Resolu- 
tion from the Government Printing Office, and 
specially printed certificates of authentication to be 
sent out with them. 

The proposed amendment makes the Presi- 
dential and Vice-Presidential terms end at noon on 
January 20 and the terms of Senators and Repre- 
sentatives end “at noon of the third day of January 
of the years in which such terms would have ended 
if this article had not been ratified ; and the terms of 
their successors shall then begin.” It does away 
with the so-called short session, and enables the 
newly-elected Congress, with its mandate from the 
elections presumably fresh in mind, to begin work 
without the delay heretofore customary. The situ- 
ation resulting from conditions which the Amend- 
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ment proposes to change has been set forth for 
many years in the reports of the American Bar As- 
sociation’s Committee on Change of Date of the 
Presidential inauguration. For instance, in that 
Committee’s report, presented at the 1929 meeting 
by Chairman Levi Cooke of Washington, it was 
said: 

“As has been said before in reports of this committee, the 
sittings of Congress under the existing system continue to 
disclose the awkwardness and incongruity of the holding of the 
first regular session of the Congress some thirteen months after 
the election at which the entire House of Representatives and 
one third of the Senate have been returned to office. 

“The current special session of Congress is illustrative 
of the difficulty which confronts the government and the coun- 
try. President Hoover, in order to set in motion promptly 
after his inauguration the legislative machinery of the govern- 
ment, was compelled to call a special session of the 71st 
Congress. 

“Under the proposed alteration in this system, President 
Hoover would have been inaugurated in the latter part of 
January, the Congress would have convened early in January, 
and the legislative business would have progressed promptly, 
expeditiously and in an orderly manner in a first regular ses- 
sion of the Congress. There would have been a further and 
second regular session in January following, and this session 
would be completed prior to the general senatorial and con- 
gressional elections of 1930. This is in contrast with the pres- 
ent situation under which a special session has been prolonged 
through the summer and well into autumn, to be followed by a 
regular session dealing with the general business of the govern- 
ment and terminating with the business of the Congress par- 
tially completed prior to the general election of 1930. After 
that election, there will be a short session of the present 71st 
Congress ending March 4, 1931, and terminating on that date 
by ‘constitutional limitation with the legislative business of the 
government for an entire year affected by the necessary brevity 
and consequent confusion that the limited short sessions of the 
Congress invariably disclose. 

“The only possible correction for these difficulties is by a 
constitutional amendment that will shorten the terms of the 


President, Vice-President, Senators and Representatives in 
order that in the year when the change takes effect these 
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official terms may be constitutionally so adjusted that the 
Congress may convene and the President and Vice-President 
take office in January following the general elections in Novem- 
ber. When this is finally accomplished, the legislative business 
of the government will proceed promptly; there will be an 
equal division of the business of each Congress in the two 
years of its existence, and there will be avoided the long delay 
of more than a year after the election before the Congress 
can regularly assume its functions.” 

In the Report presented at the meeting in 1931 
the statement was made that “there is no doubt 
that this important question will come before the 
Senate and the House of Representatives in the 
Seventy-Second Congress, both Houses in the 
Seventy-First Congress having passed the resolu- 
tion by majorities largely in excess of the necessary 
two-thirds and the resolution having failed of 
passage only on account of the one question just 
mentioned. |The Longworth amendment to the Sen- 
ate Joint Resolution providing that the second regu- 
lar session of each Congress should be adjourned 
by constitutional limitation at noon on May 4.] . . 
Your Committee believes that there is every pros- 
pect of an agreement between the Senate and 
House on treatment of the problem during the next 
Congress.” This prediction has now been justified, 
as was also the position of the American Bar Asso- 
ciation which constantly advocated the general 
principle involved but, under the advice of its com- 
mittee, did not commit itself to any of the specific 
details of the various proposals. 


Mexican Bid for Divorce Business 


HE State of Chihuahua, Mexico, having pro- 

mulgated a new and comparatively painless 
divorce law, with expenses in the way of official 
fees presumably attractive to those desiring this 
sort of service, and the said State adjoining the 
United States and providing easy access to its 
tribunals, the matter has naturally attracted con- 
siderable attention, some of it quite unfavorable. 
Of this latter character is the view expressed by 
the Board of Directors of the El Paso, Texas, Bar 
Association in this official pronouncement: 

“Be Ir Resotvep by the Board of Directors of 
the Il Paso Bar Association that the following 
statement be adopted and its publication author- 
ized: 

“It has been brought to the attention of the 
Board of Directors of the El Paso Bar Association 
that widespread publicity through the press has been 
given to the new Mexican Divorce Law, and in 
connection with this publicity it has been stated 
that 1 Paso lawyers are advertising for clients all 
over the country. 

“An investigation by the Board has failed to 
disclose that any member of this Association, or, 
in fact, any member of the El Paso Bar entitled to 
practice in the Courts of Texas, has been guilty of 
such advertising. Such advertising is contrary to 


the Canons of Ethics of this Association, as well 
as of the State Bar Association, the American Bar 
Association, and, it is believed, of Bar Associations 
generally in this country. 


So far as the Board can 





learn no such advertising has been indulged in by 
any member of this Bar Association. 

“Generally speaking, El Paso lawyers and 
members of this Association do not practice in the 
Mexican courts. 

“It is the opinion of the Board of Directors of 
the El Paso Bar Association that divorces granted 
under the new ‘easy divorce’ law of the State of 
Chihuahua, Mexico, to citizens of the United States 
who are not actual bona fide inhabitants of Mexico 
will be regarded by American courts as void and of 
no effect. 

“In view of the publicity given to this new law, 
and in order that the public might not be misin- 
formed as to the validity of divorces granted under 
the law to persons who are residents of the United 
States, the Board feels that a duty exists to make 
this statement. 

“Be Ir FurTHER Resotvep, That copies of this 
statement be furnished to the press and to legal 
periodicals. 

“The two judges who are members of the 
Board of Directors took no part in this proceeding 
as to do so might disqualify them from passing 
upon questions involving this law.” 

THORNTON HArpIE, 
Chairman, Board of Directors of El Paso 

Bar Association. 

Haro_p Porasu, 
Secretary. 


Chicago Bar Association Votes for Repeal of Eighteenth 
Amendment and Volstead Act 


HE Chicago Bar Association’s recent refer- 

endum on the Eighteenth Amendment and the 
Volstead Act resulted in a large majority in favor 
of repealing the Amendment and the Act and re- 
mitting the subject of prohibition to the sole regu- 
lation of the States. The plan followed in the refer- 
endum was similar to that adopted some time ago 
by the American Bar Association. Two ballots 
were sent out to each member—the first to de- 
termine whether the members wished any vote to 
be taken on the main questions involved, and the 
second ballot (to be opened and counted only if 
the vote was in favor of such a referendum) to as- 
certain the views of members on the course to 
pursue with reference to the Amendment and the 
Act. 

The vote in favor of an expression on the ques- 
tions was 2,416 as against 442, out of a total mem- 
bership of around 4,700. The vote on the questions 
submitted at the referendum thus approved was as 
follows: 

1. The Eighteenth Amendment, the Volstead 
Act and all orders and regulations for the enforce- 
ment thereof, should be repealed, thereby remitting 
the subject of prohibition to the sole regulation of 
the States—1,937. 

2. The Eighteenth Amendment and the Vol- 
stead Act substantially in its present form, should 
be retained, and efforts at enforcement should be 
continued—296. 

3. The Eighteenth Amendment should be re- 
vised so as to give to Congress power to regulate 
or to prohibit the manufacture, the traffic in or 
transportation of intoxicating liquors within, the 
importation thereof into and the exportation thereof 
from, the United States and all territory subject 
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to the jurisdiction thereof, for beverage purposes— 
330. 

4. The Eighteenth Amendment should be re- 
tained in its present form and Congress should so 
amend the Volstead Act as to permit of the legal 
manufacture, sale and transportation of beverages 
which contain more than one-half of one per cent 
of alcohol, by weights, but which are not intoxicat- 
ing in fact—26/. 


Trade and Commerce Bar Association Formed 


HE Trade and Commerce Bar Association, a 

new national group of lawyers engaged in cor- 
porate and trade group practice, has been formally 
organized under the laws of the State of New York 
in the interest of economic betterment and indus- 
trial progress through a closer relationship between 
law and business, according to a statement received 
by the JourNAL. Benjamin A. Javits, secretary of 
the organization committee, announced the filing of 
certificate of incorporation on February 10, 1932. 
The association has headquarters at 165 Broadway, 
New York City. 

The twenty-two directors named in the incor- 
poration papers to serve for the first year are as 
follows: Rush C. Butler, of Chicago, chairman of 
the Commerce Committee of the American Bar As- 
sociation ; Silas H. Strawn, of Chicago, president of 
the United States Chamber of Commerce and past 
president of the American Bar Association ; Thomas 
W. Davis, of Wilmington, N. C.; Oscar H. Hull, of 
Detroit; Oscar Sutro, of San Francisco; Wil- 
liam J. Donovan, former Assistant Attorney Gen- 
eral; Walker D. Hines, director general of railroads 
during the period of government control; Charles 
H. Tuttle, former U. S. Attorney for the Southern 
District of New York; Nathan L. Miller, former 
Governor of New York; and William M. Chad- 
bourne, Wilbur Cummings, Julius Henry Cohen, 
Richard EF. Dwight, Raoul E. Desvernine, Gabriel 
LL. Hess, Benjamin A. Javits, Benjamin S. Kirsh, 
Harold Riegelman, Henry W. Taft, Carl E. Whit- 
ney, Allen Wardwell, and Cornelius W. Wicker- 
sham, all of New York. 

“The new bar association has been formed to 
supplement, not displace, the work of existing bar 
associations and committees,” says the statement 
for the press. “Numbers of leading attorneys in 
the field of corporate and trade-group practice have 
accepted invitations to membership which is to be 
limited at the discretion of the directors. Addi- 
tional invitations to membership are now being is- 
sued. Besides the national officers to be elected by 
the directors, the organization will have regional 
vice-presidents in different sections of the country. 

“The purposes of the body, as recited in its cer- 
tificate of incorporation are: (a) To provide a 
means of cooperative study for members of the bar 
engaged in the field of industrial and trade rela- 
tions. (b) To provide an agency for the collection 
and dissemination of information respecting legis- 
lation affecting freedom of commercial enterprise 
and association. (c) To formulate proposals for 
legislation affecting commercial and industrial or- 
ganization, methods and practices. (d) To co- 
ordinate the efforts of other bodies and individuals 
toward furtherance of its studies and the effectua- 
tion of its proposals, and (e) To cultivate the 
science of jurisprudence, to promote reforms in the 
law, to facilitate the administration of justice, to 








elevate the standard of integrity, honor and cour- 
tesy in the legal profession and to cherish the spirit 
of brotherhood among the members thereof.” 


Diversity of Citizenship and the Presidential Message 


R. PAUL HOWLAND, of Cleveland, Ohio, 

Chairman of the Committee on Jurisprudence 
and Law Reform for the past several years, on be- 
ing asked to comment on the portion of the Presi- 
dential message recommending the passage of S. 
937, amending the first patagraph of Sec. 24 of the 
Judicial Code, refused to comment as Chairman of 
the Committee but expressed his own personal 
opinion as follows: 

“This Bill proposes to change existing law by 
adding a proviso in the words and figures follow- 
ing: 

‘That, where a corporation organized under the laws of 
one or more states, or under the laws of one or more foreign 
countries, carries on business in a state other than one wherein 
it has been organized, it shall, for purposes of jurisdiction in a 
district court of the United States, be treated as a citizen 
of such state wherein it carries on business as respects all 
suits brought within that state between itself and residents 
thereof and arising out of the business carried on in such state.’ 

“This amendment to existing law takes away 
the right to remove a case from a state to a Fed- 
eral court under the circumstances already enumer- 
ated. 

“T was very much surprised to find a matter of 
this kind carried in a Presidential message. This, 
of course, was cone at the suggestion of the At- 
torney General who advocated legislation of this 
character in the previous Congress. I shall con- 
sider the enactment of this legislation as the most 
hostile blow that has been struck at the Federal 
judiciary for many a year. It carries with it an 
implication that the Federal judiciary has failed in 
the administration of justice and cannot be trusted 
further to dispose of matters in controversy be- 
tween citizens of different states. It carries with 
it the assumption that the removal on the ground 
of diversity of citizenship from a state to a Federal 
court is no longer necessary in order to provide an 
impartial tribunal. It makes a foreign corporation 
a citizen of a state for the purpose of destroying 
Federal jurisdiction on the ground of diversity of 
citizenship and in this way deprives these cor- 
porations of the rights to which they are entitled 
under the Federal Constitution. It is discrimina- 
tory and unreasonable in its discrimination. It 
divides citizens into three classes—individuals, do- 
mestic corporations doing business intrastate and 
foreign corporations doing business interstate. It 
will prevent the free and untrammelled movement 
of capital from one state to another and limit the 
investment of capital in certain sections of the 
country, and will result in the freezing of more as- 
sets than present efforts can thaw out in a genera- 
tion. It is intended to and is expressly advocated 
by its proponents on the ground that it will at least 
temporarily satisfy the radicals who hope, ulti- 
mately, to destroy the Federal Courts. 

“Sec. 1 of Article 3 of the Federal Constitution, 
provides: ‘The judicial power of the United States 
shall be vested in one Supreme Court and in such 
inferior courts as the Congress may from time to 
time ordain and establish.’ 

“Sec. 2 provides: ‘The judicial power shall ex- 
tend to all cases in law and equity, arising under 
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this Constitution . . .; to controversies between 
citizens of different states. j 

“This legislation, which, by act of Congress, 
makes a citizen out of a foreign corporation in a 
state regardless of the wishes of the state, regard- 
less of the wishes of the citizen, in effect repeals one 
clause of the Federal Constitution, to-wit, the 
Diversity of Citizenship clause. 

“If this legislation should be enacted into law, 
following on the heels of the passage of the Norris- 
LaGuardia Anti-Injunction Bill limiting the power 
of the Federal courts in equity, the Constitutional 
guarantees protecting life, liberty and property will 
be materially weakened.” 





“Practice of Law’ in Georgia 


HIE Supreme Court of Georgia in an opinion 

by Hines J. recently handed down in the case 
of Boykin, Solicitor General vs. Hopkins et. al., 
defines the practice of law in that State—at least at 
the time of the application for a charter which gave 
rise to the case—in a sense distinctly opposed to 
that which has been generally ascribed to a previous 
decision of the same court in Atlanta Title and 
Trust Co. vs. Boykin, 172 Ga. 437. The opinion in 
this latter case announced that the restrictions 
under the various code sections of the State re- 
ferred only to the practice of law in the courts— 
apparently leaving the field outside to be occupied 
by any persons, natural or artificial, who desired 
to do so. The latest decision denies that the former 
is authority for such a limitation of what consti- 
tuted the practice of law at the time and proceeds, 
after a careful consideration, to declare that “we 
are of the opinion that the practice of law at the 
time the application for charter in this case was 
made, was not confined to practice in the courts of 
this State; but was of larger scope, including the 
preparation of pleadings and other papers incident 
to any action or special proceedings in any court or 
other judicial body; conveyancing; the preparation 
of all legal instruments of all kinds whereby a legal 
right is secured ; the rendering of opinions as to the 
validity or invalidity of the title to real or personal 
property; the giving of any legal advice; and any 
action taken for others in any matter connected 
with the law.” 

This last case arose from an application of cer- 
tain parties to be incorporated as “Legal Services 
Incorporated” and to be granted the right to per- 
form such services as rendering “legal advice on all 
matters on questions of law,” giving “opinions as 
to the validity or invalidity of titles to real or per- 
sonal property,” “preparing and furnishing its cus- 
tomers, when requested by them, briefs on any and 
all questions of law” with much more of the same 
general character. The Solicitor General instituted 
an action against the petitioners in which he alleged 
that the acts above mentioned constituted the prac- 
tice of law and could not be performed by a cor- 
poration. The trial judge denied his application for 
an interlocutory injunction on the ground that the 
Atlanta Title and Trust Co. case, above referred to, 
had decided that the statutory restrictions on the 
practice of law referred only to business in courts. 
The Solicitor General excepted to this ruling, and 
the interpretation of the meaning and authority of 
the Atlanta Title and Trust Co. decision was pre- 








sented squarely to the Supreme Court. It disposed 
of it as follows: 

“1. The first question for our determination is 
whether the above decision of this court is authority 
for the proposition that the practice of law in this 
State is confined to practice in its courts. In other 
words, is that decision authority for the proposition 
that any person, natural or artificial, can perform 
acts, which constitute the practice of law, if such 
acts are not done or performed in the courts of this 
State, but are done or performed outside of such 
courts? 

“If the statement of the Justice who wrote the 
opinion in that case as to what constitutes the prac- 
tice of law was concurred in by a majority of the 
Justices of this court, it would be authority therefor. 
This statement was not concurred in by a majority 
of the Justices of this court. The Chief Justice dis- 
sented. Justice Gilbert concurred specially, and the 
writer concurred only in the result. So there were 
only three Justices who can be said to have con- 
curred in the statement upon this subject expressed 
by Justice Atkinson that “The restrictions upon the 
right to practice law refer to practice in the court” ; 
and in effect do not extend to any legal matters per- 
formed outside of the courts. 

“In the above case the question was whether or 
not the charter of the Atlanta Title and Trust Co. 
could be so amended as to confer upon that cor- 
poration the power ‘to prepare any and all papers in 
connection with conveyance of real and/or personal 
property that it may be requested to prepare by a 
customer.’ In that case the Solicitor General, and 
counsel associated with him therein, insisted that 
the amendment sought by the title company, if al- 
lowed, would confer upon that company the right 
to practice law. The Chief Justice was of the 
opinion that the amendment would confer upon the 
title company the right to practice law; and for this 
reason did not agree to the opinion or the result 
reached in that case. Justice Gilbert, as the writer 
understood, and the writer were of the opinion that 
the power to prepare any and all papers connected 
with the conveyance of real and personal property, 
which the title company might be requested to pre- 
pare by a customer, was the performance of mere 
clerical work and did not constitute the practice of 
law. So the Chief Justice, Justice Gilbert and the 
writer did not agree to the narrow and limited 
definition of what constitutes the practice of law as 
was announced by Justice Atkinson in the opinion 
he wrote in that case. 

“At the time the court had under consideration 
the decision of that case, the writer vigorously pro- 
tested against the definition of what constitutes the 
practice of law as given by Justice Atkinson in his 
opinion therein. The writer’s opinion then was, 
and still is, that the definition of what constitutes 
the practice of law as announced by Justice Atkin- 
son in that case was too limited and narrow. 

“Besides the decision in that case was by a 
majority only of the court; and therefore is not 
binding as a precedent. We are strongly and de- 
cidedly of the opinion that the practice of law is 
not confined to practice only in the courts of this 
State.” 

The opinion then goes on to state that at the 
time of the opinion in the case referred to, and at 
the time the judgment was rendered in the case 
then under consideration, the Legislature had never 
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undertaken to define what constituted the practice 
of Law. The various statutes, all of which were 
examined, merely defined who could practice law in 
the State. There was nothing in them which lim- 
ited the right to practice law solely to proceedings 
in the courts of the State. The question of what 
did constitute the practice of law was then taken up 
and decided in the broader sense set forth above— 
as embracing the rendering of legal services outside 
of, as well as within, the courts. English and Amer- 
ican decisions were extensively cited in support of 
this view. The question of whether the Supreme 
Courts of the State had authority under the State 
Code to grant authority to a corporation to practice 
law was next considered and decided emphatically 
in the negative, the opinion declaring that “no cor- 
poration can comply with the requirements which 
are imposed upon applicants as prerequisites to 
enable them to obtain license to practice law. 
This proposition is sustained by the great weight, 
if not by all, the decisions of the courts of other 
States in this country. These decisions deny the 
eligibility of corporations to practice law.” 

3ut the last word on the subject has not even 
yet apparently been said for the opinion, alluding to 
a statute passed since the judgment was rendered 
by the lower court in the case under consideration, 
says: “We are not called upon to determine 
whether the proviso and prohibitions in section 2 
of the act of August 7, 1931, which defines the prac- 
tice of law, confer upon corporations, voluntary as- 
sociations or individuals the power to practice law 
in any of its branches; and if they do, to determine 
whether so much of said act as authorizes them to 
practice law in the respects mentioned in said pro- 
viso and prohibitions is unconstitutional because 
violative of the provision of the constitution of this 
State which confers upon the courts judicial power, 
for the reason that the application for the charter 
involved in this case was filed prior to the passage 
of that act. On this subject see In re Day, 181 III. 
73,74 N. FE. 646, 50 L. R. A. 519; Ex Parte Secombe, 
60 U.S. 9; Peo. v. Peoples’ Stock Yards State Bank, 
supra; Brydonjack v. State Bar of California, — 
Cal. —, 281 P. 1018, 66 A. L. R. 1507, and cases 
cited in note; Separation of the legislative, judicial 
and executive powers, par. 23, sec. 1, art. 1 of the 
Constitution of this State; and Judicial power of the 
courts, par. 1, sec. 1, art. 6 of the Constitution of 
this State.” 

The case was argued for the Solicitor Gen- 
eral by a committee of lawyers appointed by the 
Lawyers Club of Atlanta and thev are to be con- 
eratulated on the success of their efforts. 





Justice Cardozo’s Successor in New York 


N March 8 Governor Roosevelt announced the 

appointment of Associate Judge Cuthbert W. 
Pound to the position of Chief Judge of the New 
York Court of Appeals, made vacant by the resigna- 
tion of Chief Judge Cardozo to accept a position in 
the United States Supreme Court. The nomination 
was immediately confirmed in the Senate by a rising 
vote—a circumstance highly suggestive of the 
general esteem in which the New Chief Judge is 
held. In transmitting the nomination Governor 
Roosevelt said: “The finest thing that would be 
said about Judge Pound is that he will worthily 
fill the place of Chief Judge Cardozo who, with his 


associates, made the Court of Appeals of this State 
the most brilliant and respected high tribunal in the 
whole country.” 

Judge Pound, whose reputation incidentally ex- 
tends far beyond the borders of his own State, is 
a Republican, sixty-eight years of age, and, accord- 
ing to the New York Times, “reached the pinnacle 
of the State Bench after a long career, which began 
when he was named City Attorney of Lockport. He 
served in the State Senate and later was appointed 
President of the State Civil Service Commission. 
In 1915 he was appointed to the Court of Appeals 
and was elected for a full term in 1916. In 1930 
he was elected for another fourteen years as Asso- 
ciate Judge, both parties indorsing him.” 

Judge Cardozo was sworn in as an Associate 
Justice of the United States Supreme Court on 
March 14, with the usual simple but impressive 
ceremonies. 


American Bar Association, Committee 
on Commerce 


Annual Meeting to Be Held in New York 
Tuesday, Wednesday and Thursday, 
April 12, 13 and 14, 1932 


HE Committee on Commerce of the American 

Bar Association will hold public meetings in 
the building of the Chamber of Commerce of the 
State of New York, 65 Liberty Street, New York 
City, Tuesday, Wednesday and Thursday, April 
12, 13 and 14, 1932, for hearing discussion of and 
recommendations concerning the subjects appear- 
ing upon the agenda or that may be appropriately 
added thereto. 

The Committee cordially invites all persons 
interested in any of the subjects mentioned to at- 
tend its meetings either in person or by represen- 
tative, and to submit written suggestions. 

Feb. 1, 1932. Rusu C. Butter, Chairman. 


AGENDA 
Tuesday, April 12 
10:00 A. M.: 1. Suggestions of new subjects. 

2. United States Contract and Sales 
Bill. 

3. Bill providing for payment of in- 
terest on judgments rendered 
against the United States. 

4. Bill relating to motor vehicles 

used in interstate commerce. 

. Revision of the Calendar. 
Encroachment by Government on 
Domain of Private Business. 


Wednesday, April 13 


w\ On 


4 
= 
os 
— 


10:00 A. M.: 1. Proposed amendment to Federal 
anti-trust laws. 
2:00 P.M.: 2. Proposed amendment to Federal 
anti-trust laws. 
Thursday, April 14 
10:00 A. M.: 1. Resale prices—Capper-Kelly bill. 
2. Amendments to Federal arbitra- 
tion law. 
3. Bills of lading for carriage of 
goods by sea. 
2:00 P. M.: Executive Session. 
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Arrangements for the Fifty- 
Fifth Annual Meeting 


Washington, D. C., October 10-15, 1932 


Section Meetings, Monday and Tuesday, October 
10 and 11. 

General Sessions, Wednesday, Thursday and Fri- 
day, October 12, 13, 14, 1932. 

Annual Dinner Saturday evening, October 15. 

HEADQUARTERS: Hotel Mayflower, Connecticut 
Avenue. 

Hotel accommodations are available as follows: 


Twin 
Single Double Beds 
(For 1 (For 2 (For 2 Parlor 
Person) Persons) Persons) Suites 
Carlton .... $5-6-7 $8 $9-10 $15-20-25 
Hay-Adams $4 $6-8 $10 $12 and up 
Mayflower. $5-6-7 $7-8-9 $8-9-10-12 $17-18-22- 
24 for 2 per- 
sons ($2 less 
for 1) 
Powhatan $3.50-4-5 $6 $7-8 $12-15 
Raleigh ....$3.50-4-5 $5-5.50-6.50 $7-8-9 $12 
Shoreham . $5 $10 $8 $12-15 
Washington $5-6 $7-8 $8-10 $18 and up 
Willard ...$4-5-6 $6-7-8 $8-9-10 $17 and up 


Reservations will be made at other Washington 
hotels upon request. 


Explanation of Type of Rooms 


A single room contains a single or double bed to 
be occupied by one person. A double room (same type 
as mentioned in preceding paragraph) containing a 
double bed may be occupied by two persons, at an addi- 
tional charge of $2.00. 


A twin-bed room contains two single beds to be 
occupied by two persons. A twin-bed room will not 
be assigned for occupancy by one person. 


A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with parlor. 


Each and every room has tub and/or shower bath. 


To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number and rate 
for rooms required, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in 
the morning or evening. 


Reservations should be made as early as pos- 
sible. Requests should be addressed to the Executive 
Secretary, 1140 North Dearborn Street, Chicago, IlIli- 


nois. 


National Conference of Commissioners on 
Uniform State Laws 


The next Annual Meeting of the Conference will 
be held at the Hotel Mayflower, Washington, D. C., 
beginning Tuesday, October 4, 1932. Applications 
for hotel reservations should be made to the Executive 
Secretary of the American Bar Association, 1140 North 
Dearborn Street, Chicago, Illinois. 














Surety Bonds— 


when and where 
you want them 


HROUGH the F & D 

representatives in their 
respective communities, law- 
yers everywhere can obtain 
not only the Court and Fi- 
duciary Bonds which they 
need Jocally, but they can 
also arrange for the prompt 
execution and delivery of 
the bonds which they or 
their clients occasionally may 
be required to file in other 
parts of the country. 


FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 


Baltimore 


Fidelity and Surety Bonds 
Burglary and Plate Glass 
Insurance 


REPRESENTATIVES EVERYWHERE 
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A PIONEER IN THE FIELD 


THE LAW 
SHIPMENT 


As between buyer and seller, merchant 
and customer and importer and consignee. 


by 


LOUIS OTIS VAN DOREN 
of the New York Bar 





This book covers almost every question involving shipment—what it 
is, what it means, how conducted, the different kinds of shipment, the 
passing of property in the goods, certain elements of bills of lading as 
binding the consignee, delivery and the like, and every conceivable point 
connected with shipment whether by railroad, motor bus, express, steam- 
ship or any other form of shipment. 


In this book will be found information which heretofore could only 
be found in other subdivisions of the law such as contracts, sales, charter 
parties, bills of lading, the law of carriers, and in the very numerous classes 
of reports, bulletins, law lists and legal publications in which the decisions 
of the English Speaking Courts are printed, together with all the digests 
and reports of the forty-eight States in this country and in Canada. 
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COMPENSATION FOR AUTOMOBILE ACCIDENTS 


The Committee to Study Compensation for 


Automobile Accidents Publishes Report 


after Two and a Half Years of Study—Based on Personal Investigation of Over 
8,500 Motor Vehicle Accident Cases in Different Parts of United States—Opera- 
tion of Common Law System of Liability for Negligence in States Having 
Statutes Dealing With Compensation and Those without Such Laws— 
Compensation Plan Discussed—Report Summarized 


By Artuur A. BALLANTINE 
Member of New York City Bar and Chairman of Committee 


HE Committee to Study Compensation for Auto- 

mobile Accidents, composed principally of lawyers 

and judges, has just published its report after 
two and a half years of study.t/ The work has been 
conducted under the auspices of the Columbia Uni- 
versity Council for Research in the Social Sciences 
with the aid of the School of Law of Yale University. 

The report discusses carefully the operation of 
the common law system of liability for negligence, and 
particularly the operation of that system in Massa- 
chusetts with its compulsory liability insurance law, 
in states having financial responsibility laws, and in 
states having no special statutes as to compensation 
for automobile accidents. The possible advantages 
of a compensation plan analogous to workmen’s com- 
pensation are also discussed. A specially interesting 
feature of the report is the presentation of data de- 
rived from the personal investigation of over 8,500 
motor vehicle accident cases in different parts of the 
United States.’ 

Members of the American Bar Association will 
he interested in the following summary of the report: 


1. Nature of the Study 


The Committee’s Task: The problem of com- 
pensation for motor vehicle accidents involves every 
year in the United States over a million persons in- 
jured and the families of more than 30,000 killed. 
This Committee has for more than two years studied 
the social, legal and insurance aspects of this problem 
under differing laws and differing social conditions 
in order to learn the facts as to the receipt, adequacy 
and promptness of compensation paid to injured per- 
sons and as to the operation of liability insurance. 





1. The members of the Committee are: : 

J. P. Chamberlain: Director of Legislative Drafting Research 
Fund, Columbia University. 

Charles E. Clark: Dean of the School of Law of Yale University. 

Miles M. Dawson: Lawyer and Actuary, New York City. 

Walter F. Dodd: Professor of Law, Yale University. 

Victcr J. Dowling: Ex-presiding Justice of the Appellate Division 
of the Supreme Court of New York, First Department. 

Henry S. Drinker, Jr.: Member of the Philadelphia bar. 

William Draper Lewis: Director of the American Law Institute. 

Robert S. Marx: Member of the Cincinnati bar; formerly Judge 
of the Superior Court of Cincinnati. 

Ogden L. Mills: Undersecretary of the Treasury of the United 
States. 
William A. Schnader: Attorney General of Pennsylvania. 

Bernard L. Shientag: Justice of the Supreme Court of New York; 
formerly Commissioner of Labor of the State of New York. 

Horace Stern: President Judge of Court of Common Pleas No. 2 
of Philadelphia. 

Henry W. Taft: Member of the New York City har. Ls 

Arthur A. Ballantine, Chairman: Member of the New York City 
bar; Undersecretary of the Treasury of the United States. . 

Shippen Lewis, Director of the Study: Member of the Phila- 
elphia_ bar. . 
_ 2. Copies of the report may be had for one dollar by addressing 
the Committee to Study Compensation for Automobile Accidents, Com- 
mercial Trust Building, Philadelphia. 


The provisions and the operation of the Massachusetts 
compulsory liability insurance law and of the financial 
responsibility laws in the states having such laws have 
been examined. The possibilities of a system of com- 
pensation insurance, without regard to negligence, have 
been considered. A large amount of data has been 
derived not only from official sources and from insur- 
ance company record’, but from a first-hand study of 
8,849 cases of personal injury or death in different 
parts of the United States and from large numbers of 
original court records. 

Statement of Compensation Problem: Injury or 
death in a motor vehicle accident means economic loss 
to the person injured and to the dependents of one 
who is killed. The incidence of this loss presents the 
problem of motor vehicle accident compensation. If 
the persons injured or the families of those who are 
killed receive no compensation for their economic loss, 
or if they receive compensation which does not cover 
their loss, or if the compensation is too long delayed, 
all or part of the burden is borne by them, and in 
many cases by their doctors, hospitals, landlords and 
tradesmen. If adequate and prompt compensation is 
received, the full burden is borne by the motorist or 
by his insurer. The Committee has endeavored to 
find out who carries this burden in the large number 
of cases studied. 


2. Liability Under Existing Law 


Liability Based on Fault: Liability for loss caused 
by motor vehicle accidents is based entirely on fault. 
If the operator of a motor vehicle has by his fault 
caused injury or death, liability to pay damages is im- 
posed on him and on anyone in whose behalf he was 
operating, unless the victim of the accident was himself 
at fault in any degree, in which event there is no lia- 
bility. This is the theory of liability; in practice, dam- 
ages are usually paid by insurance carriers without 
strict reference to the principle of fault. 

Enforcement of Liability: To enforce liability, a 
claimant must bring suit and when the case is tried 
before a jury, must be prepared to prove the fault of 
the motorist and his own freedom from fault. Unless 
the matter is very clear one way or the other the judge 
will allow the jury to decide the question of fault, so 
that in effect fault will become what the jury say is 
fault. If the jury decide for the plaintiff, they will 
fix the damages, including not only compensation for 
money loss but an arbitrary amount for pain and suf- 
fering; and if the defendant is financially responsible 
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these damages must be paid unless the judgment of 
the court is changed on appeal. 

This system of litigation has certain marked de- 
fects: (1) the imposition on the plaintiff and on the 
defendant of the burden of producing evidence as to 
fault, although the accident itself has often hindered or 
prevented them from obtaining witnesses; (2) the 
difficulty of ascertaining the facts sought, even where 
the best evidence is obtainable, because witnesses who 
are neither trained nor prepared to observe cannot, 
after the lapse of months or even years, enable a jury, 
which has no training in fact finding, to fix the blame 
for an accident caused by events which succeeded eacli 
other in the space of a few seconds; (3) the impossi- 
bility of fixing the damages accurately, since there 
are no recognized criteria of the value of pain or of 
life or of disability; (4) the delay, especially in the 
large cities, cattsed by waiting for trial, and aggravated 
in some cases by appeal: (5) the heavy cost of attor- 
neys’ fees which generally range from 25 to 50 per 
cent of the amount recovered; (6) the financial irre- 
sponsibility of many motorists who cause accidents: 
(7) the burden cast upon the courts and the conse- 
quent congestion of all judicial business in large cities, 
due to the volume of motor vehicle accident litigation 

Are these real or only theoretical defects? With 
respect to the difficulties of finding facts and of fix- 
ing damages, the Committee bases its conclusions upon 
facts known to everyone with any experience of acci- 
dent litigation. With respect to the other defects— 
delay, heavy attorneys’ fees, financial irresponsibility 
and court congestion—the Committee has gathered as 
the basis of its conclusions special data which are re- 
ferred to in subsequent parts of this Summary. 

3. Liability Insurance 

Purpose of Liability Insurance: Public liability 
insurance is designed to protect the financially respon- 
sible motorist from loss of time and money in case of 
an accident. Indirectly it has also proved of great 
benefit to injured persons by assuring to them a fund 
from which they may recover, especially where there 
is a clause making the insurer directly liable to the in- 
jured person in case of the insolvency of the insured. 

Extent of Insurance: Though the proportion of 
private passenger and commercial motor vehicles in 
this country which are insured for public liability is 
increasing, it had reached only 27.3 per cent. in 1929 
(including Massachusetts, where all motor vehicles 
must be insured). For congested areas, where acci- 
dents are more frequent, the proportion is higher. In 
1929 there were estimated to be approximately 19,250,- 
000 private passenger and commercial motor vehicles 
in the United States which carried no public liability 
insurance. Later figures are not yet available. 

Settlements: When an insured motorist is involved 
in an accident his insurance company will try to set- 
tle with the injured person if there is any chance that 
damages can be recovered by litigation. In the great 
preponderance of the cases in which any pavments are 
made, they are by the way of voluntary settlement and 
are not compelled by litigation. 

Volume of Insurance: Measured by annual pre- 
miums, automobile public liability insurance and work- 
men’s compensation insurance are of about equal im- 
portance, and each is larger in volume than any other 
line of casualty insurance. In 1929 the insurance com- 
panies wrote approximately $255,000,000 in automo- 
bile public liability insurance premiums. The stock 
insurance companies have in general lost money on 


this business during the past few years while well 
managed mutual companies have been able to pay divi- 
dends to their policyholders. 

4. How the Present System Distributes Losses 

Case Studies the Sources of Data: We now in- 
quire who bears the burden of losses caused by motor 
vehicle accidents, considering particularly the fre- 
quency, the adequacy and the promptness of the com- 
pensation received by injured persons and by the fam- 
ilies of those who are killed. The Committee’s con- 
clusions in these matters are based largely on data 
from its case studies. In Philadelphia, New York, 
Terre Haute and Muncie (Indiana), San Francisco, 
San Mateo County (California), New Haven, rural 
Connectitcut, Boston and Worcester, a total of 8,849 
cases of personal injury or death from motor vehicle 
accidents have been personally investigated in behalf 
of the Committee. The results obtained from these 
separate investigations agree in important respects and 
this gives to the results a validity which would not 
be warranted simply by the number of cases studied. 

In gathering data through the case studies, no 
attempt has been made to determine legal liability in 
any case or to gather information as to the negligence 
of those concerned in accidents. The only purpose of 
the investigation has been to find what actually hap- 
pens with respect to compensation to injured persons 
and to their families after the injuries have been 
sustained. 

Comparison of Insured and Not Insured Defend- 
ants: An outstanding conclusion to be derived from 
the case studies is that a man injured by an uninsured 
motorist has little chance of receiving any compensa- 
tion for his losses. From the point of view of the in- 
jured person, the insured defendant is very far supe- 
rior to the uninsured defendant. A second outstand- 
ing conclusion is that insurance companies pay in so 
large a proportion of the cases in which liability in- 
surance is carried, that the principle of liability with- 
out fault seems almost to be recognized. 

For example, the Committee investigated in round 
numbers 2,500 closed cases of temporary disability in 
which there were insured defendants and 900 such 
cases in which there were not insured defendants. A 
temporary disability case is one in which the injured 
person will eventually recover his health entirely. By 
the time of investigation, all of these cases had been 
closed by payment or by abandonment of the claim. 
Money had been received by the claimants in 86 per 
cent of the insured cases and in only 27 per cent of 
the uninsured cases. Enough money was received to 
cover medical, wage and property losses in 69 per cent 
of the insured cases, but in only 11 per cent of the 
not insured cases. 

Where the injury resulted in permanent disabil- 
ity, as for instance a limp or an internal disorder or 
a head injury which bade fair to persist through life, 
the difference between insured and not insured defend- 
ants was just as marked. Here the Committee’s studies 
cover 192 closed cases with insured defendants and 
90 with not insured defendants. The claimants re- 
ceived money in 96 per cent of the insured cases and 
in only 21 per cent of the not insured cases. In 
permanent disability cases the full loss cannot be com- 
puted because we cannot know the amount of medical 
expense and wage loss which will be sustained in the 
future owing to the continued disability. The case 
studies show that the large losses resulting from these 
very serious cases receive much less adequate pay- 
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ment than do the smaller losses resulting from tem- 
porary disability cases. The inadequacy of the pay- 
ments is much more marked among the not insured than 
among the insured cases. The partial losses which 
could be measured for these cases include only prop- 
erty loss and wages and medical loss to the time of 
investigation; they do not include permanent loss of 
earning power or of health. Such partial losses were 
covered in 63 per cent of the insured cases and in 
only 5 per cent of the not insured cases. In read- 
ing this paragraph and the following paragraph deal- 
ing with fatal cases, it should be remembered that 
the Committee’s studies also included many cases of 
serious injury or death in which the parties were 
awaiting trial at the time of investigation. In tried 
cases the net amounts received by claimants are prob- 
ably higher than in cases settled without trial. 

Turning to closed fatal cases, we find 190 with 
insured defendants and 155 with not insured defend- 
ants. Damages were paid in 88 per cent of the in- 
sured cases, but in only 17 per cent of the not insured 
cases. Of all the 155 not insured cases there were 
only 5 per cent (8 cases) in which the amount paid 
exceeded $500, and only 7 per cent (9 cases) in which 
the payments covered funeral expenses. Among the 
insured cases, although payments frequently do not 
cover the full economic loss, damages of over $500 
were paid in 73 per cent and funeral expenses were 
covered in 77 per cent. Payments by insurance com- 
panies in Philadelphia, New York and Massachusetts, 
for which comparisons were made, were not generally 
equal to workmen’s compensation payments, in the 
cases of earners with dependents. 

Delay in Payment; In insured cases, where pay- 
ments are the general rule and amounts are frequently 
substantial, delay in payment may be an important 
consideration. In most cases of minor injury, com- 
pensation, if received at all, is received within two 
months of the accident. But in cases of serious injury 
or death, where the need for compensation is likely 
to be more urgent, half of the payments are not re- 
ceived within six months, and most of these are not 
received within a year. Cases tried in the large cities 
will involve still longer delays, though the final pay- 
ment may be larger than in unlitigated cases. 

Attorneys’ Fees: Attorneys were employed in 33 
per cent of the cases studied by the Committee in 
which claimants received sore compensation. Usually 
the attorney takes the case on a contingent basis and 
charges from 25 per cent to 50 per cent of the gross 
recovery as his fee. 

Hardship: Most of the families investigated de- 
pended on one or more wage earners for support, so 
that the margin between adequacy and privation was 
small. Minor injuries were borne by such families 
without hardship, even where the person injured was 
one of the wage earners. But where the injury was 
serious or fatal, with a relatively great economic loss, 
pronounced economic hardship was suffered in a large 
number of cases. 


5. Financial Responsibility Laws 


Nature: The purpose of financial responsibility 
laws, as their name implies, is to procure the financial 
responsibility of certain persons involved in motor 
vehicle accidents. Since the first financial responsi- 
bility law became effective in Connecticut in 1926, these 
laws have been adopted in 17 other states and in four 
provinces of Canada. A complete financial responsi- 


bility law has two kinds of provisions; one aims to 
require motorists who have shown themselves to be 
careless to carry liability insurance in the future; 
the other aims to require the payment of judgments 
arising out of motor vehicle accidents. Both are en- 
forced by denying the motorist the privileges of the 
road until he complics with the order to insure or 
to pay. 

Operation: To compel careless motorists to in- 
sure against future accidents, the commissioner of 
motor vehicles notifies those convicted of certain desig- 
nated motor vehicle offenses and those who appear 
from accident reports to have been guilty of negligence, 
that they must give evidence of financial responsibility 
or surrender their ownership and driving privileges. 
A large number of persons thus notified are already 
insured and send the commissioner a certificate to that 
effect. Those who are not already insured may elect 
to take out insurance, or to surrender their motoring 
rights, or to continue on the highway at the risk of 
apprehension and punishment. The number of new 
insurers procured by this means is relatively small. 
In Connecticut in 1930 the number of revocations was 
about one per cent of the number of registered motor 
vehicles, but a large number of these were posted by 
the Commissioner as non-owning and unlocated opera- 
tors. In New Jersey the revocations in 1930 were 
about half of one per cent of the registrations. The 
strict enforcement of a financial responsibility law 
should increase to some extent the number of insured 
owners, and should put off the road some negligent 
operators. The first result is more effectively accom- 
plished by a compulsory liability insurance law; while 
the elimination of dangerous drivers can, in the opin- 
ion of the Committee, be more effectively procured by 
the use of the ordinary criminal laws and of the com- 
missioner’s usual powers to revoke registrations and 
licenses. 

Procuring Payment of Judgments: Another pro- 
vision of the financial responsibility laws seeks to pro- 
cure the payment of judgments by denying motoring 
privileges to one against whom a final judgment stands 
unsatisfied. Figures showing the effect of this provi- 
sion are available only from Connecticut. Here 88 
judgment creditors applied to the commissioner of 
motor vehicles for help within 16 months, and 18 of 
them procured payment of their judgments through 
his intervention. The number of injured persons who 
reduce their claims to judgment is negligible com- 
pared with the total number of all persons injured. 

Accidents: Lastly, with respect to financial re- 
sponsibility laws, we consider the claim made in their 
behalf that their enforcement reduces the number of 
accidents. After a careful consideration of all the 
available figures, the Committee can find no satisfac- 
tory evidence that financial responsibility laws have 
affected highway safety. In every state the number 
of accidents is affected by highway conditions and by 
safety measures, and the recorded number of accidents, 
which differs very much from the actual number, is 
further affected by the nature of the reporting laws, 
by the vigilance of the police and by the degree of co- 
operation given by motorists. In every state there 
are fluctuations in the number of recorded accidents 
which can be explained only by a complete knowledge 
of all the many factors involved. It is misleading to 
select one factor, such as the existence of a financial 
responsibility law, and to ascribe any change in the 
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actual or reported number of accidents to that factor 
alone. 
6. Compulsory Liability Insurance 


Outline of Massachusetts Law: In Great Britain 
and in certain other European countries every motor- 
ist is obliged to carry liability insurance. Massachu- 
setts is the only state in this country which makes 
such a requirement. The Massachusetts law, which 
has been in effect since January 1, 1927, requires each 
owner to give proof of financial responsibility with 
respect to liability for personal injuries before regis- 
tering his car. This proof almost always takes the 
form of liability insurance. Since the Commonwealth 
does not conduct a competitive insurance business, the 
law provides that premium rates shall be fixed by the 
Commissioner of Insurance. Many insurance men 
strongly oppose the law because of the rate regulation 
feature which has resulted in underwriting losses and 
because they fear that any form of compulsory in- 
surance will lead to an exclusive state insurance service. 

Protection of the Public: The result of this law 
has been to assure a responsible defendant to every 
person injured by a motor vehicle, with three excep- 
tions: (1) motor vehicles not registered in Massachu- 
setts; (2) motor vehicles with registrations revoked 
but still on the highways bearing their registration 
plates, and (3) hit-and-run and stolen motor vehicles. 
The Committee concludes after examining the evidence 
that the total number of cars in these three classes is 
not sufficient to affect seriously the success of the law. 

The natural result of bringing more than 90 per 
cent of motor vehicles within the insured group, is to 
improve greatly the chance that an injured person will 
receive compensation and that the compensation will 
cover his loss. The Committee’s case studies indicate 
very clearly that this is so, and that the law has largely 
achieved its purpose of protecting the public against 
the financial irresponsibility of motorists. 

Massachusetts Premiums: The Massachusetts 
law has been attacked by motorists whose insurance 
premiums have been increased. These motorists gar- 
age their cars in Chelsea, Revere, Boston and other 
towns for which the rates are high. Their attacks 
are directed against the principle of compulsory lia- 
bility insurance and also against the classification of 
rates which puts them in the highest paying territory. 

Taking the state as a whole, the level of premiums 
is very little higher than it was before the compulsory 
liability insurance law became effective. After the 
compulsory liability insurance law became effective on 
January 1, 1927, the level of public liability premiums 
became lower. On the basis of 100 for the year 1926, 
the rate levels for private passenger cars in the four 
subsequent vears were 78, 78, 89, and 95, respectively. 
In 1931 the rate level was 103. 

The Commissioner of Insurance, who fixes the 
rates each year, bases his conclusions upon data fur- 
nished to him by the Rating Bureau. The Bureau is 
conducted by the insurance companies under the su- 
pervision of the Commissioner. Losses have risen in 
Massachusetts as elsewhere. But in spite of increas- 
ing losses, the insurance commissioners have promul- 
gated premiums so low that the stock insurance com- 
panies have lost money on their automobile public 
liability business ever since the compulsory liability 
insurance law went into effect. It must be remem- 
bered, however, that in recent years these companies 
have also lost money on this kind of business in the 


country as a whole, though their Massachusetts losses 


have been relatively more severe. Well-managed mu- 
tual companies in Massachusetts have been able to 
pay dividends to policyholders. 

Forcing Risks on the Companies: Under the 
Massachusetts law, a motorist may apply to any in- 
surance company for a policy and if he is refused 
may petition the Board of Appeal to compel the com- 
pany to write the policy. In the first four years un- 
der the law, of approximately 1,100 complaints filed, 
less than 300 were decided against the companies after 
hearing or on default. During this period more than 
800,000 motor vehicles were registered annually. It 
is, however, probable that the companies have in the 
first instance accepted risks which they would not 
have accepted if there had been no Board of Appeal 
to compel them to do so. 

Increase of Litigation: The Massachusetts law 
has greatly increased accident litigation and the con- 
gestion of judicial business generally. This is the 
natural result of assuring a financially responsible 
defendant to almost everyone injured in a motor 
vehicle accident. In 1929 a careful estimate indicated 
that motor vehicle accident litigation had increased 97 
per cent since the compulsory liability insurance law 
became effective, while other litigation had increased 
only two per cent. 

Accidents: The Massachusetts law has been 
freely criticized on the ground that it tends to increase 
accidents. It is argued that persons who do not voiun- 
tarily carry insurance are, for the most part, persons 
of small means who will tend to drive carefully be- 
cause they fear personal liability for injuries, and 
that when they are forced to insure, they lose the re- 
straining influence exerted by the fear of personal lia- 
bility. 

This argument strikes at all liability insurance by 
urging that any insurance which gives needed protec- 
tion will tend to make the insured less careful. Insur- 
ance men who make this argument against compulsory 
liability insurance, favor financial responsibility laws 
which also require unwilling motorists to insure, even 
though they have given evidence of careless driving. 

The Committee, after a careful study of the avail- 
able figures from Massachusetts and from other states, 
can find no satisfactory evidence that compulsory lia- 
bility insurance has affected highway safety in either 
direction. As already explained in the discussion of 
financial responsibility laws, so many factors contrib- 
ute to the recorded numbers of accidents that in- 
creases or decreases in the actual numbers cannot 
safely be attributed to any one factor. 


7. The Compensation Plan 


Nature of the Compensation Plan: The most com- 
prehensive plan suggested to meet the defects of the 
common law remedy for injuries caused by motor ve- 
hicles, is the compensation plan. This plan discards 
entirely the principle of negligence and requires every 
motorist to pay compensation for injuries caused by 
his motor vehicle in accordance with a statutory scale 
of benefits, after the analogy of workmen’s compen- 
sation laws. The plan requires every motorist to carry 
insurance for his liability to pay compensation. It 
contemplates for the great bulk of cases prompt and 
inexpensive relief to injured persons and to the fam- 
ilies of those who are killed. This plan deserves espe- 
cially serious consideration as applied to motor ve- 
hicle accidents, because it would provide for a very 
large number of cases, peculiarly difficult to handle 
under the existing system, and involving the use of 
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dangerous instruments which are already generally 
recognized as proper subjects of special control. 

Liability Without Fault: The Committee believes 
that the principle of liability for fault only is a prin- 
ciple of social expediency, and that it is not founded 
on any immutable basis of right. The Committee has 
therefore tried to learn what actually happens when 
this principle of fault is utilized, and to estimate, so 
far as possible, what would happen if the principle of 
liability without fault were applied. The value of 
either principle is to be tested by its results rather than 
by a priori moral considerations. The principle of 
liability without fault is today applied in motor ve- 
hicle cases in Sweden, Denmark and Finland and in 
France at least in pedestrian accident cases. 

Outline of a Compensation Plan: The Committee 
framed for its own consideration a working plan mod- 
cled after the workmen’s compensation laws. The 
exact benefits of a workmen’s compensation law can 
of course be applied to all persons engaged in lucra- 
tive occupations, but not to housewives, children and 
permanently unemployed persons. For injuries to a 
housewife, the Committee’s assumed plan provided 
benefits based on the wages generally paid for house- 
work, while for death the plan assumes an amount not 
eexceeding $1,500. For injuries to children and to 
permanently unemployed persons, the plan assumes 
compensation at $8.00 a week, and for the death of a 
child, a minimum of $500 and a maximum of $2,500 
In cases of permanent disability of children, provision 
is made for increases of the weekly rate from time to 
time. In all cases, medical and funeral expenses are 
to be paid. 

No special provision is made for hit-and-run and 
stolen car cases. It would be possible to provide for 
compensation in such cases from a special fund raised 
by payments of arbitrary amounts for the death of 
persons without dependents. Nor is any special pro- 
vision made for the insurance of non-resident cars, 
though their owners are made liable to pay compen- 
sation. 

The Committee’s assumed plan would be adminis- 
tered by a special board after the manner of work- 
men’s compensation. 

A feature requiring special consideration would 
be the choice of physicians. Under most workmen's 
compensation laws an injured employee is bound to 
accept the services of the physician provided for him 
by his employer or by the employer’s insurer. Un- 
der a compensation plan for motor vehicle cases it 
would of course be necessary to allow injured per- 
sons to choose their own physicians. This would re- 
quire a careful system of checking by the insurance 
company physicians aad by the compensation board 
physicians, to prevent malingering and fraud. 

Cost to Policyholders: Because there has been 
no experience under a compensation plan the cost of 
such a plan to policyholders cannot be accurately esti- 
mated. With the help of actuaries, the Committee has 
made certain estimates which may be taken as a work- 
ing basis in considering the practicability of a com- 
pensation plan. These estimates relate the cost of 
the plan to the cost of compulsory liability insurance 
in Massachusetts. Taking the latter as 100, the Com- 
mittee estimates that the cost of a compensation plan 
based on the scale of benefits of the Massachusetts 
workmen’s compensation law would be from 90 to 98; 
while if the benefits were based on those of the New 
York workmen’s compensation law, the cost would be 
from 148 to 161. The Committtee’s estimate of gross 


cost is for non-participating carriers. It would be 
reduced if the insurance were carried by a state fund 
or by private carriers paying dividends to their pol- 
icyholders, although such a reduction would not change 
the comparison between the cost of liability insurance 
and the cost of the compensation plan, provided the 
same kind of carrier is assumed in each part of the 
comparison, 

Distribution of Compensation: Assuming that the 
benefits of the compensation plan were based on those 
of the New York workmen’s compensation law, we 
find on a comparison with amounts now received by 
claimants in Massachusetts, that in fatal cases the 
new plan would greatly increase payments to the fam- 
ilies of decreased earners, and that in temporary dis- 
ability cases the new plan would considerably decrease 
the number of persons receiving compensation and 
would very much decrease the amounts received. A 
satisfactory comparison of the permanent disability 
cases cannot be made. 

If the new plan were based on the benefits of the 
Massachusetts workmen’s compensation law the ad- 
vantage of the change would be less to claimants in 
fatal cases, while the disadvantage in temporary dis- 
ability cases would be greater. In permanent disabil- 
ity cases the present system would probably produce 
larger payments. 

The above comparisons are between the compen- 
sation plan and compulsory liability insurance. If the 
compensation plan is compared with the system exist- 
ing in all of the states outside of Massachusetts, it is 
obvious that it would benefit many injured persons 
who now receive little or nothing from uninsured de- 
fendants. 

Delay: The effect of the compensation plan on 
delay in payments would depend largely on the method 
of administration. With adequate personnel it should 
be possible, in the great preponderance of cases, to 
begin payments within a few weeks of the accident. 
The most striking change from the liability insurance 
system would lie in the comparative promptness of 
payment in permanent disability cases. In almost all 
such cases there is at first a period of temporary total 
disability, and for this period a compensation plan 
would provide benefits which should generally be 
promptly received. Under liability insurance it is 
common to have no payment at all until the exact 
nature of the permanent injury can be determined, and 
this often requires many months. In fatal cases the 
compensation plan, if properly administered, should 
also diminish delay in payments considerably. 

Attorneys’ Fees: The case studies indicate that 
attorneys are employed by the claimants in a third of 
the cases in which money is paid under liability in- 
surance. The fee is usually contingent upon success 
and ranges from 25 per cent to 50 per cent of the 
amount collected. A compensation plan would largely 
eliminate the need for attorneys, so that much of the 
money now paid in fees would be available for com- 
pensation to injured persons or would be saved en- 
tirely. 

Cost to Taxpayers: The Committee estimates that 
the number of compensable cases under a compensa- 
tion plan would be somewhat less than under a work- 
men’s compensation plan, the probable ratio in Mas- 
sachusetts being 9 to 10; and that the cost to tax- 
“pap of administration in Massachusetts would be 

2 per cent of the total cost of policyholders. This cost 
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Is No Less Interesting from a Traditional Professional Viewpoint Than from a 
Social and Political One, and Furnishes Rare Food for Analyst and Realist 





3Y JEROME HALL 
Professor of Law, University of North Dakota 


N December 17 of last year the Illinois Supreme 

Court decided (three justices dissenting) in the 

case of The People v. Scornavache, that the 
State has a right to trial by jury in a felony case. The 
defendant charged with murder, waived a jury trial 
and asked that his case be heard by the court. The 
Assistant State’s Attorney insisted that the case be 
tried before a jury, and was upheld by the trial judge. 
Upon trial by a jury, the defendant was convicted of 
manslaughter. 

A single issue was presented for review: the right 
of the State to a jury trial in a felony case. Appellant 
contended that the Illinois constitution’ did not estab- 
lish the jury as an integral part of the frame of gov- 
ernment, but merely guaranteed the accused this right ; 
the State argued that the constitutional provision op- 
erated equally on behalf of the State and of the ac- 
cused. Each side turned to history and to the general 
law to support its position. Appellant emphasized the 
point that unless his view were adopted, the State 
could compel a defendant to stand trial by jury and thus 
nullify the recent, well considered decisiens of Patton 
v. United States? and State v. Fisher*, which held 
that one accused of a felony can waive the jury. The 
State contended that the cases decided mercly that the 
defendant could waive /iis right but that this did not 
affect the right of the State, which could withhold 
its consent or waiver in any event. It pointed out 
further that the defendant's waiver of his right to 
counsel did not limit the State in a like fashion; and 
that defendant’s waiver of his right to meet the wit- 
nesses face to face did not prevent the State from 
presenting witnesses. Likewise with respect to other 
constitutional guarantees such as the right to compel 
the attendance of witnesses and the right to a public 
trial. The rule in these situations, it was argued, should 
apply in similar fashion to the right to trial by jury. 
Defendant countered by contending that trial by jury 
was the exclusive right of the defendant; that the 
judge himself had power to determine the facts in a 
criminal case; and that, in Illinois, the State cannot 
have a change of venue, from which it followed that 
the law did not contemplate such a thing as a judge 
unacceptable to the State. 

The decision of the Illinois Supreme Court, adopt- 
ing the position of the prosecution (except in so far 
as it held that the general law and not the constitution 
was the source of the State’s right to a jury trial), 


i. 11 Const. Art. 2 $5. The right of trial by jury as heretofore 


enjoyed, shall remain inviolate.” Art. 2 §9 (Rights of accused) “In 
all criminal prosecutions the accused shall have the right to a speedy 
public trial by an impartial jury of the country or district in which 
the offense is alleged to have been committed.” 

2. 281 U. S. 276, decided April 14, 1930. 

3. 340 Ill. 250, 172 N. E. 722, August 2, 1950. 
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and affirming the ruling of the trial judge, challenges 
attention on many sides. It is no less interesting from 
a traditional, professional viewpoint than from a so- 
cial and political one. It is in short, rare food for 
analyst and realist alike. 

The issues raised in this case are numerous and 
would require too minute an analysis to be adequately 
presented here. It is obvious enough that trial by 
jury is a privilege of the accused. Even if there were 
any doubts about this in the common !aw of England, 
the constitutional history of the United States resolves 
the question definitely in favor of the accused. Indeed 
the court not only admitted but roundly emphasized 
this point. It devoted almost half of the decision to 
demonstrate what was not disputed, namely that one 
accused of felony has a right to a jury trial. And it 
concluded this point by quoting Story’s resounding 
statement that: 

“When our immediate ancestors removed to America they 
brought this great privilege with them as their birthright and 
inheritance, as a part of that admirable common law which had 
fenced round and interposed barriers on every side against the 
approaches of arbitrary power.” 

The court reaffirmed all of this and then simply 
said, in effect: What of it? What has all or any 
of this to do with the State’s right to a jury trial? In 
the language of the court after its review of the his- 
tory of the jury: “it is evident that no one then had 
in mind the right of the accused to waive a jury, to 
say nothing of a right, as here claimed, to alone dic- 
tate that the cause shall be tried by the court.” The 
court emphasizes its point. It restates it immediately 
as follows: 

Nowhere are we advised that the struggle was for the 
tigi ‘to a jury trial if the accused wanted it and a trial by 
court if the accused so chose. In other words, there was no 
thought of a right of the accused to dictate the character of 
trial. The only thing sought was the right of jury trial. So 
unmixed was this blessing thought to be that nothing was 
thought of or done about a trial by the court. There is there- 
fore no historical background indicating that the inviolate right 
of jury trial preserved in the constitution was thought to 
include a trial that was not a jury trial at all but a trial by 
the court.’* 

It is important to note the manner in which the 
court approaches the problem. It looks to history and 
law (i. ¢., to the defendant to produce it) for proof 
that the accused has the right to “dictate the character 
of the trial.” At the outset it stated the issue as fol- 
lows: “Plaintiff in error contends that the right of 
trial by a jury guaranteed by the constitution is a 
right personal to the accused, and that upon a plea of 
not guilty he has the right to waive a jury and also 


4. These statements appear (approximately) on pp. 7-8 of the opin 
ion which has not yet been published. 
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a right to require a trial by the court.”®> (My italics.) 
The method employed by the court with reference to 
the right of the accused to “dictate’’® the form of trial 
is, at best, a strict but unquestioning and mechanical 
application of the rule of stare decisis on its negative 
side. 

The purpose of the whole historical movement cul- 
minating in the Bill of Rights was to guarantee the 
right to a jury trial to persons accused of crime. To 
this extent, admittedly, the accused may be said to have 
“clictated” the form of trial. As to trial by the court 
alone, since this was the very thing that the accused 
did not want, it is not the least helpful to look for evi- 
dence supporting such a right in the history of the 
jury as a means to limit oppressive government. From 
the very nature of this struggle, it will be lacking, for 
opposition to the king included opposition to his judges 
(though it may be found in the much earlier struggle 
for “due process’). 

If there is not a single bit of historical data di- 
rectly in point then upon what basis does the decision 
rest? It is stated by the court as follows: 

There is, of course, nothing in the constitution 
conferring the right of jury trial on the State, but such has for 
centuries been the established mode of trial in criminal cases. 
The maintenance of a jury as a fact-finding body occupies that 
place in government, as we know it in America, which, in the 
absence of a statute so providing, requires that such trial be not 
set aside merely on the choice of the accused. ; 

“While it is true, as herein stated, that the right of jury 
trial is so conferred on the accused that it may not be taken 
from him without his consent, this is by no means saying that 
the State may not object to a ‘trial before the court. A trial by 
the court is not, and never has been, within the protective 
provisions, designed as a shield to the accused. So long, there- 
fore, as objection on the part of the prosecution does not attack 
the safeguard of trial by jury no constitutional right is jeopard- 
ized. Preservation of the instrumentalities of government is 
of sufficient interest to the people to give them a right to object 
to jury waiver. The protective provision of the constitution 
was not designed to enable the accused to say there shall be 
no jury trial, but, on the contrary, to enable him to say there 
shall be such a trial. The right to a jury trial is not the right 
to be tried without a jury. The waiver of the accused is, as 
the term indicates, a relinquishment of the right, and is, in 
effect, a declaration that he is willing that the court try the 
issue of fact. 


“ 


The long recognition by courts everywhere that 
trial in a criminal case means a jury trial has clearly given to 
the people the right to object to a trial by the court on waiver 
of a jury trial by the accused, No case cited or which we can 
find holds a contrary view. 

Now, it would have been consistent for the court 
to have held that trial by jury was in its origin forced 
upon an unwilling populace, with attention directed to 
the various techniques peine forte et dure to persuade 
a recalcitrant defendant to put himself upon the coun- 
try. This might have been held precedent to support 
the contention that the State has a right to compel de- 
fendants to undergo trial by jury. But the court, as 
shown, interpreted the right in the light of the later 
historical developments taking place after the general 
acceptance of jury trial and leading to the constitu- 
tional guarantees. These guarantees are, it held, that 
the defendant must be given a jury trial if he wants 
one. The corollary of this is that if he does not want 
a jury trial, he need not be giver one. Stute v. Scor- 
navache introduces another element which cannot be 

5. But nowhere in his Brief or his Petition for Rehearing does 
plaintiff in error make this contention, although, of course, trial by the 
court would naturally follow the defendant’s waiver. The observation 
of the court seems to be related to “due process” which was not in 
issue It is significant to note the subtle, apparently minor mis- 
statement of the issues in order to secure precisely the desired premise. 

6. Note the use and repetition of the word “dictate” indicating 
. hostile attitude with reference to the defendant’s securing trial by 


court, 
7. Court’s opinion pp. 10-11. 


inferred from the above propositions. The court re- 
lies somewhat upon dicta in the Patton and other cases, 
to the effect that the trial judge or the state’s attorney 
or both must consent to the defendant’s waiver to make 
it effective. But a reading of the dicta in their con- 
texts, shows very definitely that they were intended 
solely to insure the accused against a hasty or im- 
properly advised surrender of his right to a jury trial. 
Thus the court states in Pation v. United States: 

“It may be conceded, at least generally, that under the rule 
of the common law the accused was not permitted to waive trial 
by jury, as generally he was not permitted to waive any right 
which was intended for his protection. . . 

. + + In this respect we fully agree with what was said 
by the Supreme Court of Wisconsin in Hack v. State, 141 Wis. 
346, 351-352: ‘The ancient doctrine that the accused could waive 
nothing was unquestionably founded upon the anxiety of the 
courts to see that no innocent man should be convicted. . . 

This accounts for the age of the jury in so far as 
the State’s interest in maintaining it is concerned. It 
shows that the State for some centuries did not have 
any adverse right or any separate legal interest in the 
jury apart from protection for the accused. How, 
then, could it have acquired a right to a jury trial in- 
dependent of the right of the accused, which it can 
now set up adversely to his interests?’ In postulating 
a right in the State upon the “long recognition by 
courts everywhere that trial in a criminal case means 
a jury trial,” the court ignores the other all-important 
reason for its existence during all of this time (%. e., 
as a guard against and opposition to the interest of 
an oppressive State) and thus succeeds in begging 
the question entirely, settling it finally, by judicial fiat. 
Such reasoning is eminently fallacious. Yet it is a 
common enough process which began when earliest 
man identified natural phenomena with accidental con- 
comitants in cause and effect relationships; a process, 
in truth, far removed from the sophisticated view of 
the modern physicist, but none the less sanctioned in 
every day affairs, and accordingly valid in law. Legal 
rights, when they are not created by legislatures (or 
“found to exist” by courts) grow out of mores and 
folkways, the original purposes of which are fre- 
quently forgotten. So much propriety may be said 
to inhere in the Court’s interpretation. 

The defendant’s contention that there are many 
situations when an accused person prefers trial by 
a judge rather than by jury was met by the statement 
that the accused has a right to a change of venue. But 
this is certainly no comfort in a case where, because 
of the type of defendant, the nature of the crime, the 
publicity given it, or the complexity of the facts, the 
accused has every reason to prefer the judgment of 
an enlightened individual to that of any jury. J¢ is 
irony indeed, that in such a situation, the tribunal 

which for centuries was regarded as the ‘safeguard and 
protection of the accused, can now under the Illinois 
decision be employed by the State to facilitate con- 
viction. 

The defense did not call attention to the practice 
in Illinois of securing a written waiver from the de- 
fendant and then proceeding to trial by court with- 
out asking the prosecution if it also waived a 
jury. It did not cite any case which specifically 
held that the State did not have a right to a jury 
8, Op. cit. at 306. 
8. Op. cit. at 807. 
10. alling the sary, an “instrumentality of government” no more 
helps to analyze the problem than it does to call a business “property” 
in injunction cases. The court previously adopted the view expressed 
in the Fisher and Patton cases that the jury “never has been regarded 
a part of the structure of government” but does not point out any 


dif erence between “a part of the structure of government” and an 
“instrumentality of government.” 
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trial.!' The defense did, however, cite Hoffman v. 
State,'* where the defendant’s right of waiver was in 
issue. The court there stated: 


“Clearly, this right is for the benefit of the accused. li 
he regards it in a particular case as a burden, a hardship, a 
prejudice to fair trial, why in the name of reason, should he 
not be permitted to waive it and submit his cause to the magis- 
trate. What was given to him generally as a shield 
should not be used as a sword in case he feels that a jury trial 
in such case would so result.” 


So much for the analytical side of the case. Of 
equal, if not greater importance, is the fact that cer- 
tain, rather alarming implications must be drawn from 
the Scornavache case regarding the situation that gave 
rise to it. That is with reference to the entire question 
of the part of judge and jury in the administration of 
criminal justice. Clearly, the decision itself postulates 
certain revisions in contemporary, conventional views 
regarding the jury. Clearly those officials in a position 
to know best believe that in certain cases the chances 
for securing a conviction and adequate punishment 
are not good enough if a judge tries the cases. The 
prosecutor, in certain cases would rather take his 
chances with twelve good men and true. But we need 
not speculate about the attitude of the prosecutor, nor 
about the facts which have shaped his opinion about 
the jury, or perhaps one should say, about the judge. 
The State said in its Brief and Argument in the 
Scornavache case: 

“The same considerations that may make a jury trial desir- 
able for one man also make necessary for the protection of 
society, for the safety of the People of the State of Illinois, the 
absolute right to a trial by a jury in a proper case. Our judges 
are hedged about by no divinity. Let us be under no illusions. 
We yield to none in our respect for and confidence in our 
judges. But after all, they are at times confronted by powerful 
political and social forces and prejudices. Human experience 
demonstrates that there are times when twelve men are less 
likely to be influenced by prejudice and by these other unseen 
forces than one man. These prejudices sometimes operate in 
favor of, as well as against accused persons. Organized senti- 
ment of a part of the public, speaking through political organi- 
zations, can be made more effectively vocal and overawing to 
one man whose identity is known in advance than to a body of 
twelve men whose very names are unknown until the jury is 
sworn. . “. 

“It is with harsh facts that we are confronted rather than 
any finespun legal hypothesis when we urge the absolute neces- 
sity of the right of the People as represented in organized gov- 


11. Of more than usual importance in this connection is the case 
of State v. Worden, 46 Conn. 349, 33 Am. Rep. 27, and it is unfor- 
tunate that it was not used in spite of the fact that there was a 
statute in existence. For here the Connecticut court carefully ex- 
amined not only the common (Blackstone’s) public policy argument 
against waiver but also the same contention as that urged by the 
Illinois Court regarding the right of the public in the jury “as an 
instrumentality of government.’’ The importance of the case is en- 
hanced by the fact that the constitutions of both states are identical, 
so that the following statement of the Connecticut court is particularly 


in point. It said: 
‘It is further claimed that the right of trial by jury covers not 
only the personal privilege of a singie suitor or accused person, but 


benefits direct 
believed to be 


also the interests of jurors, judges and all citizens, in 
and indirect, which the framers of the Constitution 
involved in the institution of trial by jury. 

‘he interests, feelings and desires of judges and jurors as such 
we pass by, simply remarking that probably the framers of the Con- 
stitution did not deem them of sufficient importance to make them 
even remotely or incidentally the subject of a constitutional provision. 
In respect to the interests of the pubiic at large it is quite different. 
Those interests might with propriety perhaps have been protected had 
t been considered desirable. If such had been the intention we should 
expect to find somewhere in the Constitution language adapted to that 
end. We should expect, too, that they would deal with that purpose 
directly and explicitly. Hence it would not have been left in doubt, 
nor would it have been hidden in a provision eer designed to 
secure personal rights of individuals.” (Pp. 30-31. 

The prosecution cited State v. Mead, 4 Blackt. (Ind.) 309, 30 
Am. Dec. 661, a case directly in point. But it must be said regarding 
the Mead case that it was decided in 1837, that it covers exactly one 
page and does not cite or refer to a single authority to support it; 
and held (contrary to the Scornavache case) that the State’s right to 
a jury trial was derived from the Indiana Constitution. 

12. 98 Ohio St. 137, 120 N. E, 234, at 236. 


13. State’s Brief and Argument at 22. 








ernment to a jury trial when in the solemn judgment of their 
oath-bound officers such a trial is necessary.’ 


Ten days after the Scornavache opinion was 
handed down, State’s Attorney Swanson of Cook 
County in an address before all the state’s attorneys 
of Illinois counties, hailed the decision as “fa Christ- 
mas present to the state’s attorneys.” “Previously,” 
he said, “we often had to see a guilty person escape 
our prosecution because he chose to appear before a 
friendly judge and elect to accept the judgment of the 
court rather than of a jury.”’® 

That is one side of the factual set-up which must 
have influenced the court to some extent and may have 
been the dominating factor. It is conceivable, also, 
that the court may have been unconsciously motivated 
by the fact that one of the most sensational prosecu- 
tions in Illinois, a case in the public eye for months, 
had just started, and that the defendants, very power- 
ful politicians, had waived a jury trial and the prose- 
cution had insisted, this time without success, upon 
trial by a jury. 

Other less immediate but no less influential fac- 
tors may be mentioned in order that the judgment in 
the Scornavache case may be appreciated. The cam- 
paign of crime commissions, civic organizations and 
newspapers against crime in Illinois, in which judges 
who “paltered” with crime came in for much criticism, 
undoubtedly has had considerable influence. The Fisher 
case, which had a most interesting setting of its own, 
reversed precedents of many years’ standing. Waiver 
of the jury in felony trials was designed to accelerate 
the disposition of cases. The new Public Defender 
has been lauded for his cooperation in this program. 
Shortly after the Fisher decision, the Illinois Court 
took another momentous step (again without legisla- 
tive assistance) and held in the Bruner’® case that the 
jury could judge only the facts and not the law, a 
decision which set aside over a century of precedent 
and practice. All of these decisions within a year 
demonstrate the predilection of the Illinois Supreme 
Court in criminal cases. Now: it appears that the 
waiver of the jury is not an unmixed blessing; and 
the Scornavache case results. 

Finally, one secures much insight into the motiva- 
tion of the court, and consequently much help in un- 
derstanding its judgment from the following state- 
ment in the closing lines of the decision: 

“It is evident from a study of criminal jurisprudence, that 
safeguards more than sufficient to insure justice to him have 
been thrown around the defendant in criminal cases.” 

It thus appears that in spite of the fact that the 
jury system is a cumbersome way ot determining facts, 
we may be compelled to retain it simply because the 
only alternative that exists in our present machinery, 
namely trial by the court, is even a less satisfactory 
method, at least in certain situations. If the considera- 
tions enumerated above are actually potent, vital, dom- 
inant forces in an otherwise intellectually serene ju- 
dicial process then the interpretation and holding of 
the Illinois Supreme Court become understandable. 
If the right to waive the jury in felony cases ushered 
in by the Fisher case, designed to expedite the ad- 
ministration of the criminal ‘law, can be perverted by 
powerful and unscrupulous defendants, a court may 
be pardoned for taking “judicial notice,” if, of course, 
it does not force too great a strain upon recognized 
legal mechanics. 
~ 36 Supre at 23. 


15. Chicago Daily 
16. 3843 Ill. 146, 


Tribune, Dec. 29, 1931. 


175 N. E, 400, Feb. 18, 1931. 






































NOTHING BUT GOOD OF THE DEAD? 





Following Fairly Recent Decisions as to Free Speech and a Free Press, It Seems That 
the Next Question to Be Settled Will Be the Rights and Liabilities of Biographers 
Who Deal with the Famous Dead—Three Recent Cases, Involving Criticisms 
of Gladstone, George Sand, and General Sam Houston Respectively, Have 
Focused Attention on the Question in England, France and the 
United States—A Suggested Rule 





By WALTER P. ARMSTRONG 
Member of the Memphis, Tenn., Bar 


HE extent to which courts are still debating 

the proper limits to be set for a free and 

ubiquitous press may surprise some who have 
failed to note in certain quarters the observance of 
any restraints of either law or decency. So recently 
as 1925 was it first decided’ that free speech and a 
free press were protected by the Fourteenth 
Amendment to the Federal Constitution, and not 
merely committed to the various and varying wills 
of the forty-eight states. It was only last June 
that the Supreme Court, in a five to four decision® 
held that there could be no previous restraint upon 
publication, except to prevent flagrant indecency 
or the giving of information to the enemy in time 
of war. 

It now seems that the next question to be set- 
tled will be to define the rights and liabilities of 
biographers who deal with the famous dead. It has 
been several years since Strachey’s brilliant irony 
inspired a host of imitators and the success of the 
tabloids suggested the exploitation of the dead as 
well as of the living. In that time journalistic dis- 
cussion of the morals and ethics of biography, for 
a while so lively, has waned. The debate, how- 
ever, has only now reached the courts and will 
probably later be taken up by Congresses, parlia- 
ments and legislatures. 

In a sense it is unfortunate that the popular, 


judicial and legislative discussions should not 
synchronize. Writers are those primarily con- 
cerned. The question ultimately is one of literary 


ethics; yet its discussion is being now left to the 
lawyers who are the advocates, judges and the ma- 
jority of the legislators. Fortunately there are 
many who, even in this utilitarian age, are heedful 
of Sir Walter Scott’s warning that a lawyer without 
literature is “a mechanic, a mere working mason,” 
rather than an architect. 

Three recent cases have focused attention upon 
this question. In France the granddaughter of 
George Sand sued Jacques Boulenger and l’Opinion, 
claiming libel of her distinguished grandmother. In 
England the sons of W. E. Gladstone gave the lie 
direct and vehement to a biographer who had im- 
pugned the sexual morality of their father, and 
forced a libel suit against themselves. In Texas 
the widow of one of Sam Houston’s sons sued 


1. Gitlow v. New York, 268 U. S. 652 (1925). 
Minnesota, 283 U. S. 679 (1931). 


2. Near v. 


sion). 
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Liberty on account of a biographical sketch of 
Houston which incorrectly related a picturesque 
incident in his career in a way that the plaintiff 
claimed reflected upon her deceased husband. 

Each of these cases had the sex motif, and the 
nature of the facts somewhat obscured the impor- 
tance of the principles involved. 

_ In an article entitled “Les Premiers Amants de 
George Sand” Boulenger wrote: 

“Who could possibly list accurately the lovers of George 
Sand, from honest Jules Sandeau to the last divertisement 
of her ripe age without forgetting “Marie Dorval’—Hardly 
had she one, | mean a lover, for no matter how short a 
time—it would be too long simply to enumerate the lovers of 
the good George Sand from her youth to her old age and I 
speak only of those we know, naturally.” 

The Paris Court of the First Chamber declined 
to award damages to Mme. Aurore-Lauth-Sand, 
holding that Boulenger had not abused his preroga- 
tive as a critic and biographer.* 

_ Captain Peter Wright in his “Portraits and 
Criticisms” wrote of the great Liberal prime min- 
ister: 

“His fastidious spirit (Lord Salisbury’s) was still further 
repelled by Liberalism, either in its members, who worshiped 
God and Mammon with equal zeal, assigning to Mammon the 
inward service, and leaving God to content Himself with the 
outward professions; or in its leader, Mr. Gladstone, who 
founded the great tradition, since observed by many of his 
followers and successors with such pious fidelity, in public to 
speak the language of the highest and strictest principle, and 
in private to pursue and possess every sort of woman.” 

Gladstone’s sons wrote to the secretary of a 
club to which both they and Wright belonged a 
letter in which they called Wright a liar and a 
coward. Wright, thus challenged, brought a libel 
action against Viscount Gladstone. The jury not 
only found for the defendant but added a rider to 
the verdict: “The jury wish to add that in their 
unanimous opinion the evidence that has been 
placed before them has completely vindicated the 
high moral character of the late Mr. W. E. Glad- 
stone.”* 

The alleged libel in the Houston case was con- 
tained in a sketch of Sam Houston’s life written by 
Don C. Seitz, and published by Liberty. 

After referring to a thrashing which Houston 
gave Congressman Stanberry of Ohio, for which he 


3. Opinion of Tribunal Civil de la Seine (1 re Ch.) Audience du 
29 juin 1928. 

4. Wright v. Gladstone, High Court of Justice (Kings Bench Divi- 
The Gladstone case was not appealed, and is not reported, but 
there is a full account of it, including a verbatim transcript of most of 
the testimony, in the London Times of January 28, 29, and February 2, 
3, 4, 1927. 
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was tried by the House of Representatives, found 
guilty and reprimanded, Mr. Seitz wrote: 

“Following this disagreeable episode, with his social posi- 
tion further impaired, Houston went back to the Cherokees. 
Here his life was that of the people, though perhaps less 
creditable. He drank more than was good for him, and took 
an Indian wife by the simple process of aboriginal matrimony. 
The result was a wild one—Temple Houston, who became a 
dangerous citizen of Oklahoma.” 


In fact, Temple Houston, himself a picturesque 
character of the Southwest, was not the son of Sam 
Houston and an Indian woman, but was the young- 
est son of Sam Houston by his last wife, Margaret 
I.ea Houston. 

Mrs. Temple Houston insisted that this impu- 
tation of Indian ancestry and wildness was a libel 
on her deceased husband. A Texas jury awarded 
her a verdict of $25,000.00 against Liberty, the case 
was appealed to the United States Circuit Court 
of Appeals for the Fifth Circuit, but has recently 
been settled before being decided by the court. 

These three cases not only decide important 
principles but foreshadow the probable develop- 
ment of the law of libel as it applies to the dead. 

Thus it is entirely clear that in countries in 
which the common law is administered there is, in 
the absence of statute, no such thing as a civil ac- 
tion for libel of the dead. It was for this reason 
that the Gladstones adopted the circuitous course 
of publicly insulting Captain Wright in order to 
provoke a libel suit against themselves. 

The rule was otherwise under the Roman law 
which held contemptuous demeanor toward a 
corpse to be an insult to the heir for which an 
action would lie. 

The extreme contrary view is illustrated by a 
case that arose in India, but was tried according 
to the common law. The defendants were among 
those who attended the funeral ceremony of Prenji 
Ludha, the headman of the Karod Caste. There, in 
the presence of a large number of people, they 
violently attacked the moral and religious character 
of the deceased, declaring that he was “patit”, a 
term of great opprobrium and reproach among 
Hindus. In consequence many left the funeral and 
the family of the deceased suffered pain and annoy- 
ance and were lowered in public esteem. The heir 
sued but recovery was denied.® 

Though there was no civil action at common 
law for libel of the dead, there was such a common 
law crime. To constitute this crime, however, there 
had to be the added element that the libel must 
have been published with a malevolent purpose and 
have tended to a breach of the peace. 

Gladstone’s sons explained that it was because 
of the necessity of this element of a tendency to a 
breach of the peace that they took the course they 
did instead of invoking the criminal law. They 
were both past seventy, while Captain Wright was 
a much younger man, and they could not truthfully 
say that there was any likelihood of a breach of 
the peace. 


Twenty-three states have statutes making 


libel of the dead a crime.’ Many of these statutes 
5. Liberty Weekly, Inc. v. Mrs. Temple Houston, No. 6271. 
6. Luckensey Rouji v. Hueber Mersey, et al, 1 L. R., 5 Bombay 


7. See list at end of article. 









are more liberal than the English common law and 
do not require as an element of the crime a tendency, 
to cause a breach of the peace. It was under one 
of these acts that the Supreme Court of the State 
of Washington a few years ago sustained the con- 
viction of a newspaper publisher because of a libel 
of George Washington.® 

Notwithstanding these statutes the biographer 
is comparatively safe from the criminal courts, in 
this country, at any rate. There are too many 
obstacles in the way of enforcement of the criminal 
law and the courts are too much occupied with 
major crimes. 

A civil suit, such as the Houston case, is a more 
serious thing, and may well excite the apprehension 
of biographers and publishers. That case was based 
upon a Texas civil statute that defines libel as “a 
defamation expressed in printing or writing, or by 
signs, pictures, or drawings, tending to blacken the 
memory of the dead.” It is unique in allowing a 
recovery in a civil action for the libel of the dead. 

Strangely enough this statute does not declare 
to whom the cause of action is given, and, in addi- 
tion to the suit of Mrs. Temple Houston, four other 
libel suits were brought by the children of Temple 
Houston and based upon the same _ publication. 
These cases have since been settled. 

The Gladstone case provoked a spirited discus- 
sion in England as to whether the law should by 
statute be amended so as to give a civil action for 
libel of the dead, and we are likely to have a similar 
discussion in this country. 

Once their attention is attracted to the sub- 
ject legislatures will be eager to draw the sacred 
circle of the law around the socles that support the 
clay feet of local idols. Perhaps they could not be 
blamed for seeking to strip death of this new terror 
with which present day biography has armed him. 

In England the late Earl of Birkenhead, fortified 
by his experience as a notable advocate as well as a 
former lord chancellor, admitted that the state of 
the law was unsatisfactory. He concluded that the 
true remedy was by way of amendment to the crim- 
inal law rather than by creating a civil right of 
action. The change he suggested was to make it a 
misdemeanor to publish a libel on the character of 
a dead person that “is calculated to injure or pro- 
voke living persons,” thus eliminating the necessity 
of proving an actual malevolent intention or the 
probability of a breach of the peace.® 

Proceeding to examine the wider social and liter- 
ary implications of the question, Birkenhead recog- 
nized that “a difference is to be drawn between 
those who have played a great part in the public 
eye, with all its compensations, and those who have 
been content with private careers.” The former 
within reasonable limits challenge criticism, and 
there comes a time when history claims its own. 

He then quoted with qualified approval the 
standard suggested by a writer in Truth: 

“At any rate, I would venture to suggest as a good enough 
working proposition for an imperfect world that whenever an 
historian, memoir writer, journalist, or any self-appointed 


8. State v. Haffer, 94 Wash. 136 (1916), 162 Pac. 45. 

9. The Gladstone Case and Cognate Topics. Included in Law, 
Life and Letters. By the Earl of Birkenhead. Hodder and Stoughton. 
London, 1927. 
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censor of defunct humanity ventures to canvass the honour and 
reputation of deceased persons, he should be at pains patiently 
to inform himself of the facts, using every available avenue 
of information, and when research has furnished him with 
undeniable knowledge, though not till then, he should be at 
liberty to tell the truth.” 

Birkenhead, however, suggested a different 
standard. He would have made the biographers’ 
right dependent upon whether the knowledge or 
the suspicion upon which the criticism of the dead 
man was founded was available for his critics while 
he still lived and could have defended his honor. 
His view was that, if it was, and the charge was not 
made, this fact supplied sufficient evidence of bias 
against him who brought the charges after death. 

Neither test seems fully to meet the situation. 
If we required the biographer to examine “every 
available avenue of information” and to write “with 
undeniable knowledge,” we should decimate the 
publishers’ lists and limit them to the really few 
definitive biographies. We might not lose any his- 
tory but we should deprive ourselves of much en- 
tertainment. 

Nor should the biographer be estopped by the 
fact that the suspicion was bruited but not pub- 
lished while the subject lived. Biography is replete 
with instances where what were mere suspicions in 
the life time of the subject became demonstrated 
facts after his death. The passage of time, dissipat- 
ing the reluctance to offend friends and relatives, 
unlocks the lips of witnesses; autobiographies are 
published; records are discovered; letters—not in- 
frequently those of the subject himself—turn up. 
This newly discovered evidence often enables the 
astute biographer to convert a surmise into an irre- 
fragable indictment. Without the right to use this 
the biographer can neither assay the value of a 
man’s life nor present the testimony for his readers 
to pass upon. Thus arbitrarily to close the evidence 
at the moment of dissolution would deprive the 
biographer of one of his major functions and make 
his work even more undependable than it now is. 

In arriving at the true criterion undoubtedly 
there is to be observed the distinction between mere 
gossip and true biography—between journalism 
and literature—a distinction not always easy to de- 
fine, as a British Cabinet once learned when some 
of its members insisted upon writing for the press. 
Confining ourselves to true biography, which deals 
only with notables, we need not consider the libel 
of the private dead but only with those cases akin 
to scandalum magnatum. 

That those working in the true spirit of biog- 
raphy should have greater freedom than the mere 
journalists has been more than once recognized by 
the courts. In a case, involving an alleged libel of 
Earl Cowper, Lord Kenyon remarked more than a 
century ago: “Now to say, in general, that the 
conduct of a dead person can at no time be can- 
vassed: to hold that, even after ages are passed, the 
conduct of bad men cannot be contrasted with the 
good, would be to exclude the most useful part of 
history.’""° The same thought was implicit in the 
Gladstone case, and was voiced by counsel but not 
referred to by the court in the Houston case. In 
the Sand case the French court met the issue with 


10. Rex v. Topham, 4 Term. Reports, 126 (1791). 





Gallic frankness and said: “In principle the his- 
torian and the critic are absolutely free to relate 
and appreciate, according to their opinion, the facts 
which they set down. Short of malevolent imputa- 
tions they may relate as facts what may later be 
proved to be incorrect. * * * M. Boulenger hav- 
ing utilized for his article sources of information 
which are common property, his appreciations can 
not engage the responsibility of the writer who dis- 
penses praise or blame in accordance with his con- 
vict‘ons and his sentiment.” 

The greater freedom of the critic, historian and 
biographer, being thus recognized and some limita- 
tions of this freedom being imminent, what are the 
true boundaries? 

Clearly it would not do to throw the cloak of 
the libel law around the whipping-boys of history. 
It would prune the luxuriance of rhetoric to an un- 
bearable austerity if its cultivators should be re- 
strained by the fear that the temerarious descend- 
ants of “Judge” Jeffreys or Benedict Arnold might 
have the law on them. 

We must therefore insist upon a rule that will 
spare to us the familiar monsters who have been 
a present help in time of vituperation since speech 
days at school. One element must therefore be that 
the libel is calculated to provoke the living. In de- 
termining what is calculated to provoke the living 
we must call in the aid of our old friend in the law, 
the hypothetical average and reasonable man. If 
he be a descendant of one who has already lost the 
verdict of history he will no doubt be conclusively 
presumed to be pachydermous though in fact he 
may be haemophilic. 

The same rule would throw to the biographers 
without reserve the Washingtons, Wellingtons and 
Napoleons—from whose distant day it would he 
presumed passions had not survived. 

But what of the Wilsons and Roosevelts, about 
whose lives men still debate with hot fury? Be- 
cause still ardent relatives cherish their memories, 
must the biographer be put to the peril of capturing 
the exact and elusive truth? 

Clearly even of the conduct of the recent dead 
the biographer must be allowed to venture his opin- 
ion, though candid and adverse. The next step is 
to free him from liability for errors of fact, provided 
he is a true biographer and not a mere devil's advo- 
cate, and has made a reasonably careful and ade- 
quate effort to come at the truth. 

We suggest the‘rule: There can be no libel of 
the dead, either civil or criminal, unless there be 
living kin so closely related as to be likely to be 
provoked by it. There shall be no limit to fair 
comment based upon facts. A biographer, dealing 
with public characters and not writing from a 
sinister motive, shall not be liable for an error of 
fact, provided he has made a reasonably careful 
search to ascertain the truth and an horiest effort 
to relate it. . 

The application of this rule would probably not 
have changed the result in the Sand, Gladstone or 
Houston case. 

M. Boulenger had ample warrant for his state- 
ment, and it was not proved to have been false. 
Captain Wright could offer in justification only a 
casual remark of Lord Salisbury that Gladstone 
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was “governed by his seraglio.” T. P. O’Conner, 
who heard the remark made, testified that it was an 
entirely innocent reference to Gladstone’s wife and 
daughter. Mr. Seitz produced as authority for his 
statement as to Temple Houston’s ancestry a fugi- 
tive newspaper story and was confronted with 
easily accessible sources of correct information. 

If the license of some who have masqueraded 
under the title of biographers has suggested need 
for a rule of law setting a boundary, such a rule 
will do the least harm to authentic biography if 
limited as suggested. But that the ducking stool 
was an efficacious deterrent to the common scold 
is by no means a conclusive argument for its re- 
vival. 

RIGHT OF ACTION FOR LIBEL OR SLANDER OF 
DEAD PERSONS 


(References are to penal statutes except as otherwise indicated. ) 


Arizona—Revised Code (official) 1928, §4617. Libel. 
Similar to the California act in definition. Penalty: fine not 
more than $5000 or imprisonment in the state prison not more 
than one year. 

Arkansas—Digest of the Statutes, Crawford and Moses, 
1919, §§2390-2391. Libel. Similar to the California act in 
definition. Penalty: fine not more than $5000; an additional 
penalty of imprisonment not more than one year is authorized. 

California—Penal Code, Deering, 1923 and Supplement 
1929, §§248-249; 258. Libel. “A libel is a malicious defama- 
tion, expressed either by writing, printing, or by signs or 
pictures or the like, tending to blacken the memory of one 
who is dead, or to impeach the honesty, integrity, virtue or 
reputation, or publish the natural or alleged defects of one who 
is alive, and thereby to expose him to public hatred, contempt, 
or ridicule.” Penalty: fine not more than $5000, or imprison- 
ment in the county jail not more than one year. §§248-249 
Code 1923. 

Slander. “Slander is a malicious defamation, orally uttered, 
whether or not it be communicated through or by radio or any 
mechanical or other means or device whatsoever, tending to 
blacken the memory of one who is dead” . . . Penalty: fine 
not more than $5000, and/or imprisonment in the county jail 
not more than one year. §258 Supplement 1929. 

Colorado—Compiled Laws (official) 1921, §6830. Libel. 
Similar to the California act in definition, Penalty: fine not 
more than $500 or imprisonment in the penitentiary not more 
than one year. “In all prosecutions for a libel the truth thereof 
may be given in evidence in justification, except libels tending 
to blacken the memory of the dead” 

Georgia—Code, Michie, 1926, §340. Libel. Similar to the 
California act in definition. Punishable as misdemeanor. 

Idaho—Compiled Statutes (official) 1919, §§8253-8254. 
Libel. Identical with the California act in definition. Penalty: 
fine not more than $5000, or imprisonment in the county jail 
not more than six months. 

Illinois—Revised Statutes, Smith-Hurd, 1929, ch. 38 §§402- 
403 (criminal statutes), ch. 126 §§4-5 (civil statutes). Libel. 
Similar to the California act in definition. Penalty: fine not 
more than $500, or imprisonment in county jail not more than 
one year. ch. 38 §§402-403 (criminal statutes). 

Slander. “That any person who shall falsely use, utter 
or publish words over ... . the radio, which in their common 
acceptation shall tend to blacken the memory of one who is 
dead, . . . shall be guilty of slander.” Penalty: fine not more 
than $100. ch. 126 §§4-5 (civil statutes). 

Iowa—Code (official) 1927, §§13256-13257. Libel. “A 
libel is the malicious defamation of a person, made public by 
any printing, writing, sign, picture, representation, or effigy, 
tending to provoke him to wrath or expose him to public 
hatred, contempt, or ridicule, or to deprive him of the benefits 
of public confidence and social intercourse; or any malicious 
defamation, made public as aforesaid, designed to blacken and 
vilify the memory of one who is dead, and tending to scandalize 
or provoke his surviving relatives or friends.” Penalty: fine 
not more than $1000, or imprisonment in county jail not more 
than one year. 

Kansas—Revised Statutes (official) 1923, ch. 21 §2401. 
Libel. Identical with the Iowa act in definition and penalty. 

Maine—Revised Statutes (official) 1930, ch. 141 p. 1636. 
Libel. Similar to the Iowa act in definition. Penalty: fine not 
more than $1000, or imprisonment for less than one year. 

Minnesota—Statutes, Mason’s, 1927, §10112. Libel. “Every 
malicious publication by writing, printing, picture, effigy, sign, 





or otherwise than by mere speech, which shall expose any 
living person, or the memory of one deceased, to hatred, con- 
tempt, ridicule, or obloquy . . . shall be a libel.” Penalty: fine 
$100 to $1000 or imprisonment in the county jail not more 
than six months. 

Missouri—Revised Statutes (official), 1929 §4366-4367. 
Libel. Identical with the Iowa act in definition. Punishable 
as misdemeanor. 

Montana—Revised Codes, Choate, 1921, §10989. Libel. 
Identical with the California act in definition and penalty. 

Nevada—Compiled Laws, Hillyer, 1929, §10110. Libel. 
Similar to the California act in definition. Penalty: fine not 
more than $5000, or imprisonment in the county jail not more 
than one year, or in the state prison not more than five years. 

New Mexico—Statutes, Courtright, 1929, §35-3501 and 
35-3502, 35-3517. Libel. “That any person who, with intent 
to injure, makes, writes, prints, publishes, sells or circulates, 
any malicious statement affecting the reputation of another in 
respect to any matter or thing pointed out in this article, shall 
be deemed guilty of libel.” Penalty: fine $100-$2000, and/or 
imprisonment in the state penitentiary not more than two years. 
§$35-3501 and 35-3502. 

“To constitute libel there must be some injury intended 
to the reputations of persons living or dead” . §35-3517. 

New York—Consolidated Laws, Cahill, 1930, ch. 41 §§1340- 
1341. Libel. “A malicious publication, by writing, printing, 
picture, effigy, sign or otherwise than by mere speech, which 
exposes any living person, or the memory of any person 
deceased, to hatred, contempt, ridicule or obloquy . . . is a 
libel.” Punishable as misdemeanor. 

North Dakota—Compiled Laws (official) 1913, §§9550- 
9551, 9553; Laws 1929, ch. 117. Libel. Similar to the Iowa 
act in definition. Punishable as misdemeanor. Code §§9550- 
9551. 

“If two or more persons conspire together to maliciously 
publish by writing, printing, picture, effigy, sign or otherwise 
than by mere speech, anything which exposes any living person 
or the memory of any deceased person to hatred, contempt, 
ridicule or obloquy . . each of them is guilty of a felony.” 
Code §9553. 

Slander. Identical with the Illinois act in definition and 
penalty. Laws 1929 ch. 117. 

Oklahoma—Compiled Statutes, Bunn, 1921, §§495, 500 
(civil statutes), §§1800, 1802 (criminal statutes). Libel. “Libel 
is a false or malicious unprivileged publication by writing, 
printing, picture, or effigy or other fixed representation to the 
eye . . . or any malicious publication as aforesaid, designed 
to blacken or vilify the memory of one who is dead, and tend- 
ing to scandalize his surviving relatives or friends.” §495 (civil 
statutes) and §1800 (criminal statutes). Penalty (civil action), 
fine not less than $100 and costs, and a greater sum if justified 
by proof. If verdict is in favor of defendant, and jury finds 
that action was malicious or without reasonable provocation, 
judgment shall be rendered against plaintiff and in favor of 
defendant for his costs. §500 (civil statutes). 

Penalty (criminal action), fine not more than $1000, and/or 
imprisonment in county jail not more than one year. De- 
fendant shall also be civilly liable to the party injured. §1802 
(criminal statutes). 

Pennsylvania—Statutes, West, 1920, §7926. Libel. “ ‘Tf 
any person shall write, print, publish or exhibit any malicious 
or defamatory libel, tending either to blacken the memory of 
one who is dead, or the reputation of one who is alive 
such person shall be guilty of a misdemeanor” . . . Penalty: 
fine not more than $1000, and/or imprisonment not more than 
twelve months. 

Tennessee—Tennessee Code, 1930, §§10021-11022. Libel. 
Identical with the Iowa act in definition. 

Texas—Complete Statutes, Vernon, 1928, §5430 (civil 
statutes). Libel. “A libel is a defamation expressed in print- 
ing or writing, or by signs and pictures, or drawings tending 
to blacken the memory of the dead, or tending to injure the 
reputation of one who is alive, and thereby expose him to public 
hatred, contempt or ridicule or financial injury, or to impeach 
the honesty, integrity, or virtue, or reputation of any one, or 
to publish the natural defects of any one and thereby expose 
such persons to public hatred, ridicule, or financial injury. 

Utah—Compiled Laws (official) 1917 §§8072-8073. Libel. 
Similar to the California act in definition. Penalty : fine not 
moore than $1000, or imprisonment in the county jail not more 
than one year. 

Washington—Remington’s Compiled Statutes 1922, §2424. 
Libel. Similar to the Minnesota act in definition. Punishable 
as misdemeanor. 

Acknowledgment is made to Miss Elizabeth Banks of the 
Legislative Bureau of the Library of Congress for her assist- 
ance in the compilation of these statutes. 
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DEPARTMENT OF CURRENT LEGISLATION 





The Legislatures and Unemployment 





By JosEpH P. CHAMBERLAIN 


HE present unemployment situation has re- 
‘Lee the expenditure of very large sums of 

public money in different ways to deal with the 
emergency resulting from it. It is estimated that 
seventy per cent of the relief expenses on account 
of unemployment during 1931 were being made by 
local governments.’ In addition to this estimate a 
large amount of money was being indirectly spent 
by the states for relief through public work, espe- 
cially road work, which was helped out by the reg- 
ular federal highway appropriations. In 1931 Con- 
gress recognized that the road funds of the states 
were not large enough to enable them to take ad- 
vantage of their full share of the regular grants 
made by the Federal Government, and appropriated 
eighty million dollars to aid the states to carry 
their share of the burden. Certain states last year 
believed that the problem had got beyond the lo- 
calities and made appropriations to come to their 
aid. Varying degrees of state supervision were 
established, but in every case the direct administra- 
tion of the relief was intrusted to the local political 
authorities. In the most striking cases the amount 
of state aid was conditioned on the localities bear- 
ing their share of the burden, but this provision 
was in the case of Pennsylvania and Oklahoma, not 
insisted upon. 

Perhaps the most striking contribution towards 
unemployment relief was the Wisconsin Unem- 
ployment Insurance Law, discussion of which is re- 
served for a later number of the Journal. 

New York? recognizes state responsibility in 
relieving the unemployment situation and makes an 
appropriation of twenty million dollars as the state 
share of the money to deal with the situation. The 
Legislature felt that the obligation was joint state 
and local and had no intention of making relief a 
“dole” to the local communities but requires them 
to bear a share of the burden. To make it easier for 
the local communities, the act permits municipali- 
ties to issue three-year notes to raise money for re- 
lief subject, however, to the existing debt limita- 
tions. 

Relief is of two kinds, work relief and home 
relief, that is, the usual poor relief. One million 
dollars of the appropriation may be used for relief 
employment on state work; the rest is to be divided 
among the cities and counties. The home relief 
must be distributed solely by the local public wel- 
fare officers. Fortunately for New York a care- 
fully worked out public welfare law passed some 
years ago, provides a form of administration for 
home relief in both cities and counties so that it 
was easy for the legislators to make a contribution 
to the local authorities to be expended through 
their public welfare officials. The local obligation 

1. Report of Steering Committee of Social Work Conference on 


Federal Action on Unemployment. 
2. Chapter 798, Extra Session. 
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was recognized by a requirement that the state’s 
contribution should not normally be more than 
forty per cent of the amount spent for public aid 
but need for sufficient flexibility to deal with emer- 
gency situations in communities was recognized by 
permitting the state authority to increase the per- 
centage or even to advance money to a locality 
whenever “in its judgment the financial condition 
of such municipal corporation renders expenditures 
by it for (home) relief inadequate, inexpedient or 
impossible.” 

The legislature found, however, no adequate 
organization for the administration of work relief 
and, therefore, authorized the establishment of local 
emergency work bureaus, appointed by the local 
government. These bureaus have a liaison with the 
home relief since the public welfare officials of the 
city or county must be members of the governing 
board of the bureau. The local bureaus must in- 
vestigate the amount of work to be done, the best 
way to apportion the available employment among 
the needy unemployed, apportion the individual un- 
employed among the projects, and fix the number 
of days work and the compensation which they 
shall have. It, not the public works officials of the 
locality, pays the compensation directly and con- 
ducts the work so as best to secure administration 
of the relief. It was not found possible to fix a 
proportion between expenditures of work relief by 
the locality and the amount contributed by the 
state, so the sum to be put to the credit of the 
municipality had to be determined by the state ad- 
ministration after investigation of the amount of 
unemployment and the efforts, public and private, 
which had been made to raise money for unemploy- 
ment relief. The act expressly prohibits the pay- 
ment of work relief “in the form of dole” and re- 
quires that it be paid in cash as wages for work 
done. 

A state administrative authority of three per- 
sons, appointed by the governor to serve during his 
pleasure, was set up to administer the act. Not 
only does it apportion the state contribution and 
thus have a very considerable control over local 
administration but it also is given the power to 
make rules for the administration of both home and 
work relief and has the supervision of local ad- 
ministrators. It may even transfer home relief to 
the emergency work bureau if it finds a public wel- 
fare officer inefficient or remiss in the performance 
of his duties. The administration is given the 
power of subpoena in making any investigation re- 
quired by the act. To limit haphazard action, the 
Legislature recognized the necessity for informa- 
tion as to the unemployment situation and the pos- 
sibilities of work relief, and for the need of case in- 
vestigation of the persons to whom relief should 
he given. The administrative authority was di- 
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rected to make a study of unemployment, of the 
public work which might be done and the re- 
sources made available by public or private contri- 
butions for the relief of unemployment. Local bu- 
reaus must make local investigations of the extent 
of unemployment and the public work available. 
The investigation of individual applicants is ex- 
pressly required in case of home relief, and the 
work bureaus in the case of work relief must appor- 
tion available employment equitably among the 
needy unemployed. The act is not made compul- 
sory on the localities; it can only apply in cities or 
counties whose governing bodies have by resolu- 
tion accepted it. The act operates during the emer- 
gency period which expires on June 1, 1932. 

New Jersey* recognizes that the present emer- 
gency makes it necessary for the state to supple- 
ment local public and private relief work, and ap- 
propriates $8,000,000 for the purpose. The principle 
of division of responsibility between localities and 
the state is fully recognized, as is also the division 
of relief into work relief and dependency relief. A 
state director of emergency relief is to be appointed 
by the Governor for a one-year term, with an ad- 
ministrative council composed of the commissioners 
of institutions and agencies, of labor, and of munici- 
pal accounts. The director may appoint county 
directors in each county, and such advisory councils 
and committees as he deems necessary. The posi- 
tion of the ex-officio state administrative council is 
peculiar. It appears intended as a sort of brake on 
the director. It is responsible to the director, and, 
subject to him, administers the expenditures of the 
state funds, determines and regulates the assistance 
granted to relief districts and other local political 
sub-divisions, in accordance with rules and regula- 
tions prescribed by him. 

Each municipality in the state was required to 
submit before December 1, 1931, a program for em- 
ployment relief and another for dependency relief. 
The state appropriation of $8,000,000 is divided in 
fixed sums about equally between employment and 
dependency relief. The program for employment 
relief was a work program and the money in the 
employment relief fund was to be used to reimburse 
the municipalities for one-half the cost of wages 
which had been spent on its employment program. 
Not more than an amount equal to one do'lar for 
each inhabitant of the municipality may be allotted 
to any municipality. The same principle of division 
among the municipalities in a fixed amount of 
money for each inhabitant is followed in respect to 
the dependency relief program, but the amount is 
limited to a sum equal to 80 cents for each such 
inhabitant. The state fund can only be used to re- 
imburse any municipality up to 40 per cent of the 
cost of its dependency relief program. In respect 
to both employment and dependency relief. the di- 
rector has to be satisfied that the money has been 
properly spent pursuant to the program, before 
payment is to be made. Recognizing, however, that 
there might be a special need in a special case, a 
small portion of the appropriation is set aside as a 
general relief fund out of which, after the cost of 
administration is paid, the director with the consent 
of the administrative council, may make allotments 
to municipalities in need of aid, in addition to the 
sums regularly set aside for them. A certain degree 


3. Laws 1931, Second Special Session, Ch. 394. 


of flexibility is assured by authorizing the state di- 
rector to permit a municipality to transfer from 
work to dependency relief or vice versa. 

From the motor vehicle taxes over one and 
one-half million dollars is expressly reserved in aid 
of the employment relief program in each county of 
the state, for work to be done on roads. As in 
other work relief, the amount paid the county must 
not exceed one-half the cost of wages on roads 
under a county program for employment relief fur- 
nished the state director before December 1, 1931. 
The allotment cannot be in excess of forty cents 
for each inhabitant of the county. The act does not 
require investigation of individuals receiving aid, 
but it does recognize the need for information. The 
state director is required to make a “comprehen- 
sive study of unemployment within the state,” the 
industries most affected by it, and the number of 
persons in need as a consequence of unemployment. 
He is also required to examine public or private 
relief, its adequacy, the public work which would 
be useful for the state or any political sub-division. 
In carrying out investigations any county director 
and members of any administrative council may 
subpoena witnesses and papers. A supplement to 
this act* authorizes to be included as local contri- 
butions for the purposes of determining the amount 
of state aid to be paid to a municipality for unem- 
ployment or dependency relief, voluntary contri- 
butions made to the municipality, and a second* 
permits the issuing of notes or bonds by any mu- 
nicipality to finance its program for relief of the 
poor under a plan approved by the state director, 
or relief in excess of such plan. Another act® au- 
thorizes a temporary note issue for work relief. 

Oklahoma adopts a much simpler system for 
the spending of the $300,000 which it appropriates 
for relief. No cash relief is to be given to any indi- 
vidual and no part of the money is to be used for 
work relief, but all of it is to provide food, cloth- 
ing, fuel and shelter for destitute and suffering citi- 
zens of the state. No state organization for dis- 
tributing the money to individuals is set up. The 
money is to go to counties in the state and shall 
be used by the county under the direction of the 
county commissioners, acting with the county 
judge, for persons in need who have been residents 
of the state for a vear and of the county for thirty 
days. An emergency relief board was created to 
distribute the money among the counties. It is on 
a geographical basis. It consists of the Governor, 
and two county commissioners and one county 
judge, appointed by the Governor from each of the 
eight congressional districts of the state. To make 
it certain the voice of each county shall be heard, 
the county commissioners of counties not repre- 
sented on the board designate a citizen of the county 
to act with representatives of their congressional 
district on the board as an advisory committee. 
Oklahoma requires no accounting by the counties, 
and establishes no state control over the local au- 
thorities who spend the money. 

The Pennsylvania legislature’ adopted resolu- 
tions. Reciting that the present conditions of un- 
employment “impose a burden which local govern 
ment is unable to bear,” the legislature made an 


4. Third Special Session, Ch. 204. 
5. Second Special Session, Ch. 398. 
6. Second Special Session, Ch. 400. 


7. No. 7-e, Extraordinary Session 1931, 
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appropriation of ten million dollars to the depart- 
ment of welfare to pay to “political subdivisions 
charged by law with the care of the poor.” The 
money is to be allocated monthly during the months 
from December 1931 to May 1932, inclusive. The 
department is not given any power to apportion the 
state grant according to its judgment as to where 
it is most needed, but is to divide it among the 
counties on a ratio that the estimated number of 
unemployed persons in the county bears to the 
estimated total number of unemployed persons in 
the entire Commonwealth, nor is there any state 
control over the county use of the money. As in 
the case of Oklahoma, the grant must be spent 
only for fuel, clothing, food and shelter for residents 
in the county and none of it shall be used “for pay- 
ing cash, commonly known as the ‘dole’, to persons 
entitled to relief.” The Governor refused to sign 
the bill but was equally unwilling to veto it. He 
believed that it would probably be held unconstitu- 
tional and in any case questioned the principle of 
“siving state aid to political subdivisions without 
state supervision or control.” Believing, however, 
that the bill might to some degree aid the unem- 
ployed, he allowed the bill to become law without 
his signature. In the Dauphin County court 
the act was held constitutional, but an appeal 
will probably be taken.* The court held that the 
legislature was not prevented by the Constitution 
from performing “a governmental duty to all the 
poor of the state in the exercise of the police 
power.” The action was “an emergency measure 
in the interest of the general welfare of the Com- 
monwealth and was not a charity or benevolence 
under that section of the Constitution® which pro- 
hibited appropriations to counties for such pur- 
poses.” 

Illinois on February 5, 1932, passed a bill to 
provide $20,000,000 for state aid." 

Public work relief has been very much to the 
fore as one way of dealing with unemployment. It 
plays an important part in the state-wide plans of 
New York and New Jersey and is principally relied 
on in other states. A long range program of plan- 
ning for public works to provide for emergencies 
was enacted by Congress in the Employment 
Stabilization Act of 1931.'' Congress declared its 
policy “to arrange the construction of public works 
as far as practicable” so as to assist stabilization 
of industry and employment. To accomplish this 
purpose it directed advance planning of public 
works by construction agencies in the government 
over six-year periods, which should be kept up-to- 
date by an annual revision of plans and estimates, 
and by annually extending the plans and estimates 
for an additional year so that the plans will always 
be six vears ahead of the current period. The Presi- 
dent is expressly directed to authorize construction 
agencies to accelerate the prosecution of authorized 
construction during periods of unemployment. This 
statute evidently proposes to apply the public works 
program as a means for relieving unemployment 
without trenching on the function of Congress to 
approve works to be carried out and to make appro- 
priations. The President is, therefore, given no 
authority to open new credits or to authorize proj- 


8. United States Daily, Februany 17, 1932. 


9. Art. ITT, $18. c 
10. State Government, February 1932, p. 5. 
11. Public No. 616, 71st Congress. 


ects. Obviously there ought to be some means of 
determining in advance when unemployment is apt 
to become threatening, so Congress created the 
federal employment stabilization board composed 
of the Secretaries of the Treasury, of Commerce, 
of Agriculture and of Labor. The board’ is to watch 
trends of employment and to advise the President 
whenever it finds that there exists, or within six 
months is likely to exist, a period of unemployment, 
and upon its recommendation the President is re- 
quested to transmit to Congress supplemental esti- 
mates for emergency appropriations. As a result 
it is hoped that there will always be sufficiently au- 
thorized projects for which plans have been pre- 
pared and which can be promptly put in work on 
an appropriation by Congress. 

Congress'* also took action to provide for the 
present emergency by authorizing a temporary ad- 
vance of funds up to eighty million dollars for road 
building on federal aid projects. The money is to 
be loaned to the states to enable them to meet their 
share of federal aid projects under the highway act, 
so that the regular federal appropriations could be 
paid to them. The advances must be repaid over a 
period of five years, commencing with the fiscal 
year 1931, by making deductions from regular ap- 
portionments to the states made from future appro- 
priations of federal money to pay the federal share 
of joint road projects. Advances can only be made 
for work performed before September 1, 1931. The 
states very generally took advantage of this offer 
of Congress so that the road work was largely in- 
creased in different parts of the country. It has 
been estimated that the total number of men em- 
ployed in road work increased from 148,000 in 
February 1931, to 365,000 in June 1931, an increase 
which was largely made possible by the federal 
emergency fund." 

In addition to providing federal and state money 
in public works, many legislatures have authorized 
localities to issue emergency loans for work relief. 
New Jersey,’* for example, authorized a special ex- 
penditure on public works and specified that the 
work should be limited to residents of a county or 
city and should be paid at the rate of three dollars 
per day for seven hours of labor. 

In the agricultural states the old device of sup- 
plying seed to poor farmers is resorted to, as, for 
example, Texas chapter 19, Oklahoma, p. 351. But 
in these cases the farmer is to repay the amount ad- 
vanced. 

Interest was shown in public employment 
agencies as a ncrmal means of affording work re- 
lief. New Mexico, chapter 9, for example, allows the 
labor commissioner to establish free employment 


bureaus. Michigan and Vermont provide for local 
agencies: Vermont, chapter 117, by permitting the 


commissioner of industries to maintain employ- 
ment agencies in municipalities which contribute 
the office space, and Michigan, chapter 306, by ex- 
pressly permitting cities and villages to -establish 
such agencies. 

The principal difficulty with the providing cf 
relief by the states will be in state constitutional 
provisions limiting the payments by the state to 
political subdivisions or public corporations. As 
the state has no means of providing for the indigent 
i Public 550, 71st Congress. 


12 
13. See Footnote 1. 
14. Chapter 272, Laws of 1930. 
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except through the local public relief organizations, 
it is obvious that the only practical way to provide 
aid is by grants to counties or cities. Whether the 
grant is made to supplement poor relief or whether 
it is made to supplement the local grants for public 
work, its validity must be tested by the constitutional 
limitations on the right of the legislature to grant 
the state’s money to political subdivisions or pub- 
lic corporations. The present depression may be 
looked upon as creating an emergency which will 
warrant the courts in permitting what they would 





otherwise hesitate to allow, a point of view which 
seems to have been adopted by the Dauphin County 
Court in Pennsylvania.’® In any case it is obvious 
that these grants should be guarded in every pos- 
sible way to prevent their misuse through inefficient 
local organization and the duty of the state to as- 
sure a proper use of the taxpayers’ money should 
obviously be insisted upon through some form of 
rigid state control of the distribution of the state’s 
largess. 


15. Block v Hirsch, 256 U. S. 135. 
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By Rosertson GRISWOLD 
Chairman Trust Division’s Committee on Cooperation with the Bar 


R. CHAIRMAN, LADIES AND GENTLEMEN: It is 
an honor and privilege to be here with you 
today and to be afforded a welcomed oppor- 

tunity to acquaint you with the work of the Trust 
Division’s Committee on Cooperation with the Bar. 
A more intimate knowledge on your part of our 
history, our policies and our problems may serve to 
dispel certain doubts which you may have enter- 
tained from time to time regarding the usefulness 
of our efforts and the propriety of our actions, and 
may better assure us of your continued cooperation 
and support. 

Nearly fourteen years ago, at the Chicago Con- 
vention of the American Bankers Association, Mr. 
Frank W. Blair, then President of the Trust Sec- 
tion, now the Trust Division, recommended the ap- 
pointment of a committee to make a study of the 
misunderstandings between the legal profession and 
the trust companies, and as a result thereof, the fol- 
lowing resolution was unanimously adopted by the 
Division: 

“Whereas, There has apparently been growing in the 
minds of some members of the American Bar, as well as of 
some of our own members, a misconception and lack of under- 
standing of the true and necessary functions of a trust company 
and its relations, in the administration of its authorized busi- 
ness, with the legal profession; and 

Whereas, The trust companies of the United States, as 
public service institutions, and the American legal profession 
are mutual co-ordinating activities, having common interests and 
public duties to perform; therefore, be it 

Resolved, That it is the sense of this Section that it is to 
the advantage of both the legal profession and the trust com- 
panies of the country that mutually helpful relations be estab- 
lished between them; and be it further 

Resolved, That the President of this Section appoint a spe- 
cial Committee of five members to fully investigate this whole 

“Address delivered before the Trust Division of the American 
Bankers Association at New York on Feb. 17, 1932. 


subject and devise and recommend to the Executive Committee 
of the Section, plans for cultivating more friendly relations 
and more harmonious working plans with the American Bar, 
with the view of permanently establishing cordial and mutually 
advantageous relations, cooperative activities in their common 
field, betterment of corporate trust service and joint advance- 
ment of the paramount interests and rights of the public; and 
that the Executive Committee, in such manner as to it may 
seem best, is hereby instructed to put such plans into effect.” 

In accordance with the above resolution, the 
first Committee on Cooperation with the Bar came 
into being. It was headed by our very good friend, 
Mr. Francis H. Sisson, whose years of devotion and 
labor in behalf of our Division will be crowned this 
year by his election to the Presidency of the Amer- 
ican Bankers Association. It is further interesting 
to note that two other original members of the 
Committee—Messrs. Ralph Stone and William S. 
Miller—are members of the Committee today. 

There has been much misconception as to the 
proper functions of our Committee. In view of the 
widely diverse statutes, decisions, customs and 
practices throughout the country, he would be in- 
deed a magician who could produce from the Com- 
mittee’s hat the rabbit of universal accord between 
the trust companies and our friends at the Bar. And 
to carry the analogy somewhat further, it may be 
said that the ramifications of our problems are cer- 
tainly no less numerous than would be the offspring 
of the rabbit. 

A recent publication speaks of the “hush-hush 
policy maintained by banks and trust companies in 
the name of cooperation with the bar,” and states 
that the inclination of our Committee “has always 
been to lean over backward in avoiding conflict.” 
This opinion has undoubtedly been shared by many 
others, and is largely due to a misapprehension of 
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our proper functions and a misunderstanding of our 
policies. In no case have we advocated a surrender 
of our legitimate rights. As early as 1921, in a 
circular letter sent out to all of the trust companies, 
the Committee stated: “We do not suggest to the 
Trust Companies that they submit to any hamper- 
ing of their legitimate business functions.” The 
same statement was repeated in a letter which was 
forwarded in 1925. And in our most recent letter 
of last October, we said: ‘We are not to be under- 
stood as advocating a surrender, no matter how 
slight, of any of our legitimate rights.” 

Let us bear in mind, however, that the funda- 
mental idea underlying the formation of our Com- 
mittee is precisely that which is expressed in its 
title—Cooperation with the Bar. To quote again 
from the original resolution of 1918, we were to 
“devise plans for cultivating more friendly relations 
and more harmonious working plans with the 
American Bar, with the view of permanently estab- 
lishing cordial and mutually advantageous rela- 
tions.” Certainly there is nothing contained in this 
mandate that could be construed as delegating to 
us duties similar to those of a general staff, ap- 
pointed to direct combat operations along far-flung 
fronts. Our duty, as we see it, is to attempt to 
avoid strife insofar as it can be done without any 
whittling away of the rights and franchises be- 
stowed upon us by charter and by statute. 

Thus our Committee has striven toward the 
development of that very intangible something 
known as “good will.” We have consistently en- 
deavored to point out various ways and means of 
avoiding, or of eliminating at the source, unneces- 
sary discord with the Bar. We have considered that 
our vocation lies rather in the field of preventive 
medicine than that of surgery. We have not hesi- 
tated to condemn certain practices on the part of 
trust companies which we deemed indefensible and 
sure to provoke just criticism. But the pathway 
toward the goal of effective cooperation has been 
difficult to tread because of the pitfalls of doubt and 
misunderstanding—doubt as to the good faith of 
each other’s protestations and a lack of understand- 
ing of the whys and wherefores of what the other 
party considers to be his rightful prerogatives. 

Thus our right to advertise has been attacked 
by some members of the Bar who, while denying to 
us the right to act as lawyers, assert that we should 
be governed by their own self-imposed restraints 
against their own advertising. Here they are guilty 
of what they have frequently seen fit to accuse us— 
a confusion as to what is law and what is business. 
While a lawyer may not advertise for legal employ- 
ment—nor should a trust company either, for that 
matter—there is no earthly reason why he should 
not advertise a business in which he is engaged. In 
fact, the Committee on Professional Ethics of the 
New York County Lawyers Association has re- 
cently stated that “there is not any accepted stand- 
ard of professional propriety condemning a lawyer 
for engaging in business while in private practice, 
and that he may, with propriety, advertise such 
business.” 

Can anyone say that there is any inherent 
wrong in making as many persons as possible real- 
ize their economic obligations to their dependents 
after they have passed along? . This is precisely 














what the life insurance companies are doing by 
their advertising and solicitation, and who has said 
that their conduct is detrimental to the public inter- 
est? Hence, in our last statement to the trust com- 
panies, our Committee said that “the right of trust 
companies and banks to advertise for and solicit 
fiduciary business cannot be questioned and must 
be maintained at all hazards.” 

Another factor in the situation which has made 
for bitterness rather than a friendly understanding 
is the all too frequent accusation that we are en- 
tirely devoid of altruism and are motivated solely 
by a selfish and commercial interest in our relations 
with our customers. For example, a legal publica- 
tion with such a high standing as the Yale Law 
Journal has this to say in an article published in 
the November issue: “It is obvious that the sal- 
aried employee of the trust company cannot be 
completely disinterested. At times the best inter- 
ests of the testator are served by an outright dispo- 
sition of his estate, but then there are no trustee’s 
fees. Circumstances might make it desirable that 
there be two trustees, but in that event the com- 
pany would have to share the fees with another. It 
is often in the client’s interest that the trust be of 
short duration, but those which endure over a long 
period of years are most profitable to the fiduciary. 
The client’s interest might demand that the powers 
of the trustee be rather limited, but the company 
wants them as broad as possible. It is in the inter- 
est of the trust company that a provision be inserted 
making it liable only for actual misfeasance or gross 
negligence, while the client’s interest might demand 
that the trustee be held to a high degree of care. 
The trust officer is thus placed in an awkward po- 
sition.” 

May we ask, at this point, whether the position 
of the trust officer is any more awkward than that 
of the attorney who is asked by his client to pre- 
pare a will in which the lawyer is to be named to 
act as executor or trustee? Permit me to answer 
this question by quoting from another article which 
appeared in the October issue of the North Amer- 
ican Review, where the writer, who was himself a 
member of the Bar and is now a professor of law, 
says: “Without attempting to defend trust com- 
panies that draw wills for their customers or em- 
ploy outside attorneys to do it, it may be suggested 
that the Bar should consider carefully both edges 
of this undivided allegiance sword which it holds 
over corporate executors. The ethical argument is 
just as potent when applied to individuals as when 
applied to trust companies. Is it the custom of 
lawyers, the layman may ask, to send a will-maker 
away when he reveals that he wishes his attorney 
to act as his executor or trustee? Furthermore, may 
not the attorney, as well as the trust company, sug- 
gest this idea with an interest just as large and cer- 
tainly more direct? In such a situation which, until 
the recent advent of the corporate executor, has 
been the rule rather than the exception, is not the 
attorney serving the same two masters which have 
divided the allegiance of the trust company or its 
employed attorney? Can the Bar successfully con- 
demn in another that which it condones in itself and 
freely practices? If the Bar were to make the 
divided allegiance argument its main issue in curb- 
ing the unlawful practice of some trust companies, 
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the layman might well ask us to remove the beam 
from our own eye.” 

Returning again to the article in the Yale Law 
Journal, it is said: “His (i.e., the trust officer’s) 
salary is directly or indirectly dependent upon the 
amount of trust business which he secures. As a 
conscientious employee he will try to further its 
interests whenever possible. It is a rather unusual 
man who under such circumstances so'ely considers 
the interests of the testator. And even such con- 
scientious men, trained in the trust company at- 
mosphere and possibly having exaggerated ideas of 
the advantages of trusts and corporate fiduciaries, 
might easily convince themselves that the interests 
of the client and of the company were identical.” 

In further illustration of this growing tendency 
to indict trust officials generally, thereby imposing 
an additional handicap upon the efforts of those of 
us who think that the solution of the problem lies 
in the field of common understanding rather than 
mutual irritation, let me quote a few extracts from 
a widely published speech by a distinguished pro- 
bate judge. He says: “The law of the State has 
created these corporations with powers to act as 
executor, administrator and trustee, in fact, in every 
fiduciary capacity, without the lawmakers expecting 
that the privilege to do these corporate acts would 
be heralded by the corporations in a maudlin man- 
ner.” Again, “If the will-maker’s name is on the 
dotted line and the company is named as executor, 
the goal is half reached.” Still again, “When the 
establishment of the relation with an incorporated 
institution engaged in other financial transactions 
is prompted by the primary desire to earn the com- 
missions attached to the office from the business 
attracted by advertising, persistent solicitation, 
and keen competition, there is an obvious danger 
that the interests of the real parties in the transac- 
tion may be overlooked or neglected.” And yet 
again, “Since the sole motive of the corporation for 
the creation of the relationship is one of profit, why 
should not advertising or solicitation be confined to 
the simple statement of fact that the corporate 
fiduciary is empowered by law to accept and ad- 
minister trusts. 2 on. 

Not a word here that our interest in our cus- 
tomers is anything but sordid. Not a word regard- 
ing a decent desire to protect an estate which we 
may have helped to build by financial assistance 
and business advice, possibly after years of personal 
and confidential contact. The lawver is paid for 
his services just as we are, but it would be obviously 
unfair for us to advance and broadcast the doctrine 
that the interest of lawvers in their clients is meas- 
ured and circumscribed by the amount of the fees 
which they expect to receive. 

It is indeed difficult for us to let such accusa- 
tions pass unchallenged. We are just as proud of 
our calling as is the lawyer of his great profession. 
and we guard our reputations no less jealously. 
Any trust official who maintained the callous and 
penny-grabbing attitude above described would not 
tarry long before joining the ranks of the unem- 
ploved. The business of a trust department, like 
the practice of a lawyer, is founded upon confidence, 
and each will grow only so long as this confidence 
is retained hy those seeking the advice and guid- 
ance of the trust company or of the lawver. 

\nd now let us turn to the other side of the 


? 


picture. We have seen wherein we feel that we 
have been unjustly accused. Let us then, in all 
fairness, undertake a_ self-examination, and see 
whether there does not also exist certain just causes 
for some of the criticism which has been leveled at 
us by the Bar. 

In the first place, in order that we may obtain 
a proper perspective of the picture, let us not forget 
that for many years before we came upon the scene. 
the lawyer, as the family adviser, was often favored 
in fiduciary appointments. True enough, the lawyer 
then, as today, had no exclusive franchise but shared 
this privilege with the ordinary layman. But the 
development of modern business, with its accom- 
paniment of complex investment, accounting and 
tax problems, brought the trust company to the fore 
as an important element in the sphere of estate ad- 
ministration and as a strong lay competitor in a 
field that had been theretofore largely pre-empted 
by the Bar. It was only natural therefore that many 
lawyers should feel that we were poaching upon 
their preserves, even though the field happened to 
be unfenced and open to all laymen. 

Adjoining this field, there was another one. 
and while it was marked “no trespassing,” we were 
not at all sure where the real boundary lay, par- 
ticularly so because the fence between the two was 
not always clearly visible. Hence it came about 
that some of us found ourselves roaming in forbid- 
den territory. And when we were told to go chase 
ourselves back to our own field, we objected strenu- 
ously, and the usual neighborly squabble was on. 

Rather than sit down and discuss whether the 
fence could be rebuilt at a point satisfactory to both 
of us, some of us felt that our best policy might be 
to shut ourselves in and completely forget our 
neighbor. Thus there seeped into the situation a 
tendency on the part of some trust companies to 
ignore the lawyer and to treat him as an unneces- 
sary adjunct in the general scheme of things affect- 
ing the devolution of property. This sometimes 
took the form of our overlooking our customer’s 
own attorney in legal matters connected with an 
estate, at which times we forgot our own righteous 
resentment when a lawyer attempted to come be- 
tween us and our customer. 

Our Committee has consistently recommended 
that in all legal matters relating to the administra- 
tion of an estate, our customer’s own attorney 
should be employed. And in this connection, it is 
interesting to note the practice followed in Canada, 
as described by one of our Canadian brethren in an 
article in the January issue of “Trust Companies”: 
“In the development of trust company service in 
Canada,” he says, “two factors have played an im- 
portant part in making this highly specialized serv- 
ice possible. First, the legal profession, to whom 
will-makers and creators of trusts should go in 
order that the instrument under which the trust 
company operates, whether it be a will, trust agree- 
ment or other document, shall comply with the 
laws of the province in which it is made; and in 
order that it shall be so drawn that no question aris- 
ing later from inadequate provisions or ambiguities 
shall bring hardship to beneficiaries or unnecessary 
expense for judicial interpretation. Also, during 
the actual administration of the estate, legal serv- 
ices are required from time to time. The practice 
of clear-thinking trust company officials is to place 














Tue Trust DIVISION AND THE BAR 239 





the legal work in the hands of the lawyer of the 
testator or creator of the trust.” 

Now as to our advertising. It is certainly true 
that we have at times overstepped ourselves by sug- 
gesting that we are in a position to render legal 
services to our customers. Statements of this char- 
acter have been repeatedly condemned by our Com- 
mittee. In defense, let it be said that much of this 
improper advertising has been due to carelessness 
and inadvertence, and more particularly, to the lack 
of due supervision by higher trust officials of the 
publicity material issued by their institutions. Our 
Committee has on many occasions called a trust 
company’s attention to advertisements which were 
likely to be offensive to the Bar, and it is most 
gratifying to be able to say that we have never yet 
failed to receive a courteous assurance of the dis- 
continuance of objectionable features. Too much 
emphasis cannot be placed upon the desirability of 
our maintaining our advertising upon the same high 
plane as that established by the Trust Division’s 
Committee on Publicity, and invaluable assistance 
in this regard is also being rendered by the officials 
of the Financial Advertisers Association. Let us 
all devote to this subject the diligent attention 
which it deserves, for one heedless and thoughtless 
advertisement can do untold injury to a friendly re- 
lationship with the Bar which may have been the 
product of years of harmony and good feeling. 

That we cannot advertise to perform legal serv- 
ices for the public is almost too obvious for com- 
ment. That a corporation cannot practice law is 
well settled by judicial fiat, and hence we cannot 
offer goods which we cannot deliver. But as to 
what constitutes the “practice of law” in relation to 
our fiduciary business is a matter of much dispute, 
due in no small measure to widely differing statutes 
and judicial interpretations in the various states. 
To illustrate, a recent Georgia decision holds that 
the “practice of law” is confined to appearing in 
Court, while on the other hand, a New York de- 
cision, based upon a different statute, holds that the 
preparation of a will by a lawyer in his own office 
constitutes law practice by the corporation which 
regularly retained that lawyer’s firm. Thus certain 
activities by corporate fiduciaries may be clearly 
proscribed in one jurisdiction while seemingly per- 
missible in another. 

Secause of this clash of local interpretations, 
our Committee has consistently adhered to the 
policy of non-interference in local issues once they 
have been joined and any further efforts to secure 
a peaceable solution seem futile. Any other atti- 
tude on the part of our Committee would lead to 
confusion worse confounded. We could not con- 
sistently advocate the adoption of one principle in 
one locality and its rejection in another. If we 
thrust ourselves into the hostilities in one state, we 
might very readily be met by an inquiry from an- 
other state, where all is peaceful with their neigh- 
bors at the Bar, why we are fighting for a supposed 
right which they do not think exists, a right which 
they have already cheerfully conceded, or which 
they have discarded as being of doubtful value at 
the best. As far back as 1921, before its present 
Chairman was even a member of the Committee, a 
report, speaking of the fact that in certain states 
and localities trust companies had decided not to 
have their attorneys prepare wills for their custom- 


ers, stated that the Committee “does not think that 
the Trust Company Section should urge trust com- 
panies in these states or localities to change their 
position.” Again, in a report in 1924, it was the 
unanimous opinion of the Committee that “the 
situation in each state was in the main a local 
problem, this being in accordance with the policy 
of our Committee established at the time of its 
creation.” 

I can hear someone asking, “You say, then, 
that the work of your Committee is that of pre- 
vention rather than of cure. You also say that 
there is no fixed standard as to what constitutes 
the forbidden practice of law. How, then, are we 
to avoid trouble with the Bar?” 

The reply to this question may lie in the 
answers to several questions which we may ask of 
ourselves. Have we made a sincere effort to cul- 
tivate the friendship of the local Bar in order to 
eliminate friction in advance, or have we waited 
until it was too late? Have we carefully weighed 
in the scales the value of the good will of the mem- 
bers of a great profession, and have we made the 
same effort to obtain this good will as we have 
made with the life underwriters and with others 
whose friendship we felt to be an asset? Have we, 
before embarking upon a line of activity which 
might prove offensive to the Bar, made a proper 
study of our local statutes and judicial decisions? 
Have we considered the background of past cus- 
toms and practices, and mayhap prejudices, in our 
locality? If, after a careful examination of all of 
these factors, we find one that appears to cast doubt 
upon the legality or propriety of a proposed course 
of procedure, let us give ourselves pause. If, on 
the other hand, we are convinced that we are only 
proposing to exercise our legitimate rights and 
privileges, let us protect them at all costs. But if 
we are in doubt, then let us invite our friends at the 
Bar to sit around a table and talk things over. 

This idea of sitting around a conference table 
is not such a terrible dose to swallow—it is a good 
spring tonic to keep the patient from becoming ill. 
There have been no lives lost to date, if our records 
are reliable. On the other hand, there have been 
reached at least fifteen agreements of which we 
have knowledge, and several more are in the proc- 
ess of negotiation. Quite recently, very disagree- 
able situations have been cleared up in two impor- 
tant states, one in the west and one in the south, 
and for the benefit of the sceptics, permit me to 
quote from letters received from a trust official in 
each of these two states. Each of these men is 
prominent in the work of our Division, and their 
names are known to all of you. One says: “The 
discussions were open and frank. The lawyers 
group manifested a splendid spirit of fairness and a 
desire not to hamper the trust companies beyond 
reason. They learned a great deal about the trust 
business ; the trust officers learned much of the law- 
yers’ attitude. As a result a decree was agreed 
upon. It is most satisfactory to us in every wav.” 
The other trust official, writing regarding a_ bill 
that had been passed by his state legislature after 
the trust companies and the lawyers had agreed 
upon the form of the bill, says: “It was passed with 
the friendliest kind of cooperation between the law- 
yers’ organizations and the Bankers Association 
and the Fiduciaries Association. This resulted in 
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no small part from the exchange of speakers be- 
tween the associations, who appeared before the 
annual association meetings and explained the point 
of view of the lawyers to the bankers and of the 
bankers to the lawyers.” These two quotations are 
certainly worthwhile evidence that the principle of 
cooperation is not entirely idealistic, but is at times 
eminently practical. 

An earnest endeavor is now being made to 
extend the cooperative idea and to make it nation- 
wide in scope. At the 1930 convention of the 
American Bar Association, there was appointed a 
Special Committee on the Unauthorized Practice 
of the Law. For the past year, conversations have 
been held between this Committee and your Com- 
mittee on Cooperation with the Bar, and let it be 
said here and now that this contact has been one 
of the frankest, fairest and friendliest nature. One 
of our prominent trust men, Mr. Merrel P. Call- 
away, of New York, was invited to present the trust 
company viewpoint at an open meeting held in At- 
lantic City during the American Bar Association’s 
convention last September. In appreciation of this 
friendly gesture, Mr. Callaway made an address 
which every trust official will read with profit. 

The invitation to Mr. Callaway was extended 
by the American Bar Association’s Special Commit- 
tee, whose Chairman, Mr. John G. Jackson, is here 
to address you today, and I bespeak for him the 
same courteous attention and consideration that he 
and his associates have seen fit to extend at all 
times to the members of our Committee on Cooper- 
ation with the Bar. 

During the conferences between the two Com- 
mittees, all cards have been laid upon the table and 
an honest effort made to reconcile conflicting view- 
points. I feel that I am voicing the sentiment of 
both Committees when I say that we have each 
been benefited by a more intimate knowledge of the 
other’s problems. Many interesting suggestions 
have been made, notably that a sort of “clearing 
house” for grievances be established by the Bar As- 
sociation and the Trust Division, to the end that 
complaints on one side may be brought to the at- 
tention of the other, thus providing a central safety 
valve for the benefit of those who might otherwise 
become dangerously overheated. 

Our negotiations with the Committee of the 
American Bar Association were called to your at- 
tention in a circular letter which our Committee 
mailed to all of the trust companies last October. 
You will recall that in this letter, we stated that a 
real endeavor was being made by the two Commit- 
tees “to establish an understanding that will be 
of benefit to the trust companies, to the lawyers, 
and to the public.” Before this letter was released, 
it was submitted to a group of trust officials from 
twenty different states at an informal meeting held 
in Atlantic City during the American Bankers As- 
sociation Convention last fall. The form of the 
letter, as well as its distribution, met with the 
hearty approval of those present at the meeting. 
There was also read to the meeting the report of 
our Committee, which contained the following 
statement: “Your Committee feels that further 
conversations between the two Committees will be 
profitable, and that a real opportunity now exists 
for the American Bar Association and for the Trust 
Division of the American Bankers Association, 


through their influence upon their respective mem- 
berships, to eliminate much needless ill-will by the 
making of an honest effort, on the part of each, to 
overcome the prevailing tendency to magnify the 
other’s faults and to minimize the other’s rights.” 

Let us then welcome the opportunity afforded 
us by our contact with a representative Committee 
of the American Bar Association. Let us look for- 
ward to the time when, as mutually coordinating 
agencies, we can join with the Bar in the placing of 
fiduciary service upon the highest plane attainable. 
This, after all, should be the lodestone of both law- 
yers and trust officials. Let us both come to be 
regarded as the trusted servants of the public rather 
than as the sorry slaves of business competition. 
To quote the words of an eminent Federal jurist: 
“The question is not one of legislation but of more 
general enlightenment and cooperation.” 

It is to this task that our two Committees 
should dedicate themselves. Our efforts will suc- 
ceed or they will be frustrated to the exact extent 
that we receive or fail to receive the support and 
sympathy of the lawyers and of the trust officials 
throughout the land. The opportunity is present 
if there but exists the will and mind to grasp it. If 
we do so, then indeed is the dawn of a new era of 
understanding before us, where suspicion will give 
way to respect, where captious criticism will bow 
to constructive suggestion and where loose bicker- 
ing will be subordinated to friendly talk around a 
conference table. 

Our conversations with the Committee of the 
American Bar Association are still in progress. Do 
not expect us to produce overnight a universal 
panacea that will cure every one’s ills promptly and 
painlessly, but share with us our confidence that 
something really worthwhile is going to result from 
our deliberations. And in any event, it will be our 
constant effort to do justice to the words of Thomas 
Jefferson, when he says: “It is rendering rautual 
service to men of virtue and understanding to make 
them acquainted with one another.” 





Mr. Justice Holmes 
(From The New York Times) 


Mr. Justice Holmes has left the Supreme Court 
bench, but will sit there still, an illustrious and be- 
loved figure, so long as that tribunal or its memory 
endures. He has impressed himself indelibly upon 
American constitutional law. He has touched the 
popular imagination and earned universal respect. 
He has been a judge, either in Massachusetts or at 
Washington, for nearly fifty years. The decisions 
in which he has shared as associate justice are regis- 
tered in what must be by now almost a hundred 
volumes of reports. His life has been one of pro- 
digious labor, guided by a philosophical spirit and 
illuminated by wit. In his opinions the dry bones 
of the law are often clothed in the utmost felicity of 
phrase. 

In Mr. Justice Holmes’s conception the Consti- 
tution “is an experiment, as all life is an experi- 
ment.” He has resisted every attempt of the 
court to read its own notions of social polity into 
legislation of the several States. He has denied 
neither to the Legislatures nor to Congress the right 
to make laws that they think reasonable and wise, 
whatever his own views of their reasonableness or 
their wisdom. 
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THE POSITION OF THE BAR TOWARD CORPOR- 
ATE FIDUCIARIES 





Attitude with Which Lawyers Approach the Problem—Relationship and Proper Func- 
tions of Each of the Parties—Interest of the Public and So of Trust Institutions 
That the Lawyers of the Country Should Constitute An Independent Bar of 


High Character and Free of Any Degree of Corporate Control— 
Cooperation Urged* 





By Joun G. JACKSON 
Chairman of Association’s Committee on Unauthorized Practice of the Law 


R. CHAIRMAN AND GENTLEMEN: Permit me 
M first to express my very real appreciation 

of the honor of being invited to address 
this distinguished Association. 

The position of the Bar toward Corporate 
Fiduciaries, which is the title of my address, accord- 
ing to some of my brothers at the Bar, should be 
in line with the method adopted in Japan in the 
year 457 B.C. Mr. James G. Smith in his book on 
Trust Companies tells us that in that year a group 
of the Mikado’s subjects formed an Association to 
conduct the business of managing and settling es- 
tates of wealthy Japanese. However, the leaders 
were rounded up and beheaded, the claim of celes- 
tial justice being that such a group could not have 
a conscience and therefore was unfit for such re- 
sponsibility. A circular recently issued by a New 
York trust company replied to this historical solu- 
tion of our problem by quoting from Shakespeare’s 
“Henry VI” where Dick said to Cade in proposing 
certain reforms in government, “The first thing we 
do, let’s kill all the lawyers.” 

Before, however, resorting to either of these 
extreme methods, we might examine the nature of 
this controversy and see if it is not susceptible of 
a less drastic solution. 

Perhaps the most important thing in seeking 
the settlement of a controversy is to ascertain the 
attitude in which the parties approach the problem. 
The lawyer’s attitude is, I believe, fairly expressed 
in the report of the Committee of the American Bar 
Association on the Unauthorized Practice of the 
Law submitted at the annual meeting in 1931. It 
read in part: 

“The committee is glad to note that in various parts of the 
country, and particularly in the large cities, conscientious and 
sincere efforts have been made and are being made by bar 
associations on the one hand and corporate fiduciary associa- 
tions on the other hand, to establish by agreement their proper 
respective fields of activity. Such cooperation should be wel- 
comed and encouraged; and this committee, in that belief, con- 
ferred with the Committee on Coperation with the Bar of the 
Trust Company Division of the American Bankers Association 
at its meeting in Washington. We believe that conference made 
for progress toward a mutual understanding of the respective 
problems of the two associations upon the basis of a proper 
recognition of their respective rights. The members of the Bar 
must recognize the place of the trust company in the country’s 
economic structure and the trust companies must recognize the 
necessity of the lawyer.” 

Since that report was filed this same Commit- 
tee of the American Bar Association has prepared 


*Address delivered before the Trust Division of the American 
Bankers Association at New York on Feb. 17, 1932. 


and sent to every Bar Association in the country a 
circular letter which repeats with its approval the 
substance of the circular letter on the rights of the 
banks and trust companies and of the lawyers sent 
to Fiduciaries by your own Committee on Coopera- 
tion with the Bar, and also of the remarks of Mr. 
M. P. Callaway in the address which he was good 
enough to make at the open meeting of the Amer- 
ican Bar Association Committee at Atlantic City 
last September. The circular further states that, 
before resorting to litigation or seeking legislation, 
controversies with fiduciaries should be submitted 
either directly or through the American Bar Asso- 
ciation Committee to your Committee on Coopera- 
tion for the purpose of seeking through conference 
an amicable and fair adjustment. 

These public statements are not just empty 
gestures—each one expresses the belief of those 
most actively concerned with the relationship be- 
tween the bar and fiduciaries that that relationship 
should be one of co-operation and not one of compe- 
tition. The very title of your Committee on Co- 
operation with the Bar shows this to be the attitude 
of your Association and I can assure you that it is 
also that of the American Bar Association Com- 
mittee. 

From such an attitude then, let us consider 
this relationship and the proper functions of each 
of the parties. The point of departure for such con- 
sideration is, in my judgment, the interest of the 
public, for neither lawyers nor corporate fiduciaries 
will continue to exist and reasonably prosper save 
as they each fulfill some public need. 

What then do Fiduciaries offer to, and how best 
do they serve, the public? As I see the answer to 
that question, it is that the purpose of a corporate 
fiduciary is to hold, protect and administer accumu- 
lated capital. I do not need to emphasize to you 
the enormous and growing responsibility involved 
in the discharge of these duties. The institutions 
you represent increasingly control the welfare and 
happiness of widows, orphans and charitable insti- 
tutions. Through ownership of stock held in trusts 
and estates, fiduciaries have an increasing voice in 
the management of many great industries and 
doubtless control of some. It is my observation 
and experience that these duties are administered 
by high-minded, able and conscientious men se- 
lected and appointed in the full realization that the 
business of a corporate fiduciary, to be successful, 
must be so conducted as to inspire respect and con- 
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fidence. Trust departments so conducted are in- 
valuable to the community and never more so than 
in dealing with the difficult and complicated prob- 
lems of administration and investment which exist 
today. There can be no doubt that the Bar as a 
whole recognizes that this is the fact. 

Are not these problems and duties sufficient 
without a fiduciary taking on in any degree the 
further responsibility for the preparation of wills 
and trust agreements, regardless of the fact that 
so doing is undoubtedly practicing law, and regard- 
less of the divided loyalty which undoubtedly ex- 
ists when a fiduciary undertakes the preparation of 
such papers? The question seems to me to answer 
itself. It is often said that a prospective testator 
or trustor, either through motives of economy or 
because he has no lawyer, requests or even demands 
that the fiduciary prepare his will or trust. I can 
see no force in such arguments. The preparation 
by a corporate fiduciary of such documents is either 
right or wrong as a matter of principle and not as 
a matter of expediency or economy. Any trust 
officer sufficiently able to discharge the difficult 
problems of administration committed to him must 
likewise be able to demonstrate to a customer the 
need and the advantage of independent counsel and 
how one may be secured. So much for the fiduci- 
aries’ field of service. It is too well known to all 
of you to permit of further elaboration by me on 
this occasion. 

Let me now consider the subject from the point 
of view of whether or not it is in the interest of the 
public and so in the interest of your institutions 
that the lawyers of the country should constitute 
as a whole an independent Bar of high character? 
If the answer to this question is “yes,” then it is 
clearly your duty to contribute your help toward 
maintaining such a Bar. If you answer the ques- 
tion “no,” then equally clearly the independent Bar 
and the fiduciaries are on a competitive basis and 
we can throw aside as an empty gesture any at- 
tempt at cooperation or to solve peacefully the con- 
troversial situations which from time to time arise. 

I assure you that it is by no means academic 
to suggest that you should lend your support to the 
maintenance of an independent Bar. Last year the 
American Bar Association Committee on the Un- 
authorized Practice of the Law conducted a survey 
of unauthorized practices throughout the country 
and reported that it found that “beyond question 
unauthorized practices were general and were in- 
creasing throughout the country except in the rural 
districts.” The Committee found that title com- 
panies were handling legal matters relating to real 
estate, that collection agencies and credit associa- 
tions were caring for matters involving debtor and 
creditor law, bankruptcies and assignments, that 
Service Corporations had been organized to care for 
the legal requirements of their members in fields 
promising financial profits, such as taxation, auto- 
mobile accidents and conditional sales, that Cor- 
poration Companies were organizing corporations 
and—yes—banks and trust companies were draw- 
ing wills and trust agreements and handling pro- 
bate proceedings. 

In 1930 the Cuyahoga County (Ohio) Bar As- 
sociation sponsored twenty-eight court proceedings 
brought to enjoin the practice of law by lay organ- 
izations in Cleveland. Up to January 29th of this 


year twenty-three of these cases had been brought 
to a successful conclusion in the trial courts and 
injunctions issued, five had not been tried and only 
three were then on appeal. The evidence showed 
that the membership in fourteen of these law-prac- 
ticing organizations exceeded 81,000 and their an- 
nual income was over $1,900,000. None of these 
particular 14 defendants was a bank, trust com- 
pany or title company. 

If it is suggested that fiduciaries should be an 
exception to the proposal I have made, we will have 
the exceptions destroying the rule—for the reasons 
which will be advanced to support a claim that 
fiduciaries should be allowed to practice law will 
apply as well to other lay organizations. Is it not 
for the most important and powerful of the groups 
to which I have referred to set an example rather 
than seek to be made an exception to a rule the 
general application of which they support? 

If then you will accept my statement and be- 
lief that the profession of the law is being en- 
croached upon by lay organizations as never before, 
let us consider further the reasons for opposing 
these encroachments—or better, why it is in the 
interests of the public—and so of fiduciaries—to 
oppose these encroachments. 

We need not discuss whether law is the cause 
of an ordered society or whether an ordered society 
is the cause of law—but certain it is that law is 
the great regulator of conduct—the chart for our 
several courses in life and the preventor of conflict. 
From the earliest days of civilization, jurisprudence, 
judges and lawyers have existed. No government 
has maintained, without them, any degree of order 
or security. In Greece advocates at first were al- 
lowed only to advise out of court and litigants had 
to appear in person. Later a litigant was allowed to 
be represented in court by an advocate if he so de- 
sired. In Rome, very much the same development 
occurred. In England, it was also true in the early 
days that a party to a law suit was not represented 
in court by counsel, although at an early period 
courts permitted litigants to appear by a representa- 
tive. At first the courts had the right to name the 
representative, but before long the litigants ac- 
quired the right to select their own attorney. This 
right resulted in the selection of so many ignorant 
and unqualified attorneys that it was provided by 
Chapter 18 of the Statutes of Henry IV (1402) that: 

“Item—For sundry damages and mischiefs that have en- 
sued before this time, to divers persons of the realm, by a great 
number of attorneys, ignorant and not learned in the law, as 
they were wont to be before this time, it is ordained and estab- 
lished, that all the attorneys shall be examined by the justices, 
and by their discretion their names put upon the roll; and they 
that be good and virtuous, and of good fame, shall be received, 
and sworn well and truly to serve in their offices; and, espe- 
cially, that they make no suit in a foreign country; and the other 
attorneys shall be put out by the discretion of the said justices: 
and that their masters, for whom they were attorneys, be 
warned to take others in their places, so that in the meantime 
no damage or prejudice come to their said masters; and if any 
of the said attorneys do die, or do cease, the justices for the 
time being, by their discretion shall make another in his place, 
which is a virtuous man, and learned, and sworn in the same 
manner as afore is said. And if any such attorney be hereafter 
notoriously found in any default, of record or otherwise, he shal! 
foreswear the court, and never after be received to make any 
suit in any court of the King. And that this ordinance be 
holden in the exchequer, after the discretion of the treasurer 
and of the barons there.” 





Today, as we all know, the British Bar is 
divided into two bodies, solicitors, regulated by 
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statute, who chiefly care for legal matters out of 
court, and barristers, who confine their activities to 
court appearances and opinions and who are gov- 
erned by the well-known Inns of Court. 

In America, in colonial times, lawyers were 
usually appointed by the Governor, and that this 
was not always fortunate is shown by one of the 
early statutes of Virginia. In 1642, an Act was 
passed by the Colonial Legislature “for the better 
regulating attorneys and the great fees exacted by 
them.” As time went on the standards of admis- 
sion to the Bar both of learning and character were 
raised and today they are generally throughout the 
country at the highest point ever attained. It may 
be safely said that the raising of these standards is 
the result of efforts originating within the Bar 
itself. 

I have referred to these matters of history to 
establish that since the earliest days it has been 
found that the practice of law can only be safely 
entrusted to men of special qualifications of char- 
acter and education and that from the earliest times 
the practice of the lawyer was largely conducted 
entirely outside of courts. Today the greater part 
of the practice of most lawyers is office work. It 
will not be disputed that special training and high 
character are as necessary, if not more so, to a 
lawyer engaged in office work, as to one engaged in 
court work. Judge Crane, of the New York Court 
of Appeals has pointed this out in the case of 
People v. Alfani, (227 N. Y. 334, 339), where he said: 

“A regents’ certificate or college degree followed by three 
years in a law school or an equivalent study in a law office 
marks the course to a bar examination which must finally be 
passed to entitle the applicant to practice as an attorney. Recog- 
nizing that knowledge and ability alone are insufficient for the 
standards of the profession, a character committee also investi- 
gates and reports upon the honesty and integrity of the man. 
And all of this with but one purpose in view and that to protect 
the public from ignorance, inexperience and unscrupulousness. 

“Ts it only in court or in legal proceedings that danger lies 
from such evils? On the contrary, the danger there is at a 
minimum for very little can go wrong in a court where the 
proceedings are public and the presiding officer is generally a 
man of judgment and experience. Any judge of much active 
work on the bench has had frequent occasion to guide the 
young practitioner or protect the client from the haste or folly 
of an older one. Not so in the office. Here the client is with 
his attorney alone, without the impartial supervision of a judge. 
Ignorance and stupidity may here create damage which the 
courts of the land cannot thereafter undo. Did the legislature 
mean to leave this field to any person out of which to make a 
living? Reason says no.” 

[I would like to elaborate somewhat the rea- 
sons why high character and special training are so 
emphasized as requirements for admission to the 
Sar. They are found in the nature of the obliga- 
tions which he undertakes and in the nature of the 
services which he is called upon to perform. When 
a candidate for admission to the Bar has satisfied 
the preliminary requirements of education and char- 
acter he must now, as for many years past, then 
take his oath of office. By this he undertakes to 
maintain the respect due to Courts and judicial offi- 
cers, not to maintain any unjust suit nor advance 
other than an honest defense, to maintain the confi- 
dence and preserve the secrets of his clients and 
never to reject, from any personal consideration, the 
cause of the defenseless or oppressed. 

The lawyer is further bound by Canons of 
Ethics which impose high standards of conduct and 
constant subordination of self-interest to the duties 
owed to clients, the public and the courts. As Judge 


Cardozo recently said in one of his opinions, People 
v. Culkin, (248 N. Y. 465, 470): 

“*Membership in the bar is a privilege burdened with con- 
ditions-—The appellant was received into that ancient fellow- 
ship for something more than private gain. He became an 
officer of the court, and, like the Court itself, an instrument 
or agency to advance the ends of justice. His co-operation with 
the Court was due whenever justice would be imperiled if co- 
operation was withheld. He might be assigned as counsel for 
the needy, in causes criminal or civil, serving without pay. He 
might be directed by summary order to make restitution to a 
client of moneys or other property wrongfully withheld. He 
might be censured, suspended, or disbarred for ‘any conduct 
prejudicial to the administration of justice.’” 

Let me point out that the lawyer is the chief 
point of contact between his clients and the Courts 
—and from these contacts, whether in court or in 
the lawyer’s office, the clients receive their impres- 
sion as to whether or not justice is honestly ad- 
ministered. We lawyers hold ourselves out to the 
public as competent to advise it in matters of legal 
rights, duties and liabilities and how these may be 
secured or enforced. All of this constitutes the 
accepted process for the administration of justice, 
and as the lawyers do their necessary part honestly, 
ably and wisely, so will justice be maintained on a 
high plane and so will people deal with one another 
with confidence. 

I make no claim that the Bar has attained or 
even approached perfection, but I do claim in its 
behalf sincerity of effort and progress toward a 
more complete fulfillment of its duties. At the 
Annual Meeting of the New York State Bar Asso- 
ciation held in January, among the Committees to 
report their year’s work were the following: 

The Committee on Grievances reported that it 
had dealt with all complaints of laymen against 
lawyers which it had received. So far as I am aware, 
lawyers and doctors are the only two self-disciplin- 
ing professions, and lawyers are disciplined for con- 
duct which falls far short of coming within the pur- 
view of the criminal law. 

The Committee on International Arbitration 
reported its efforts to further that cause. 

The Committee on Legal Aid Societies, chiefly 
supported by lawyers, reported on the free aid 
given by lawyers to those of the people who were 
too poor to pay fees. Incidentally, in over eighty 
cities of this country Legal Aid Societies of this 
character are maintained. 

The Committee on American Citizenship re- 
ported substantial efforts and real accomplishments 
in its work of education in what American Citizen- 
ship means, and its efforts to protect American 
Citizenship against improper dilution. 

The Committee on Public Defenders reported 
that it had made progress in the movement to pro- 
vide poor people brought into the criminal courts 
with able, honest and free legal representation. 

The Committee on Legal Ethics reported its 
efforts for enforcement of, and education in, high 
standards of conduct. 

The Committee on Adm..ssion to the Bar re- 
ported progress in its work to raise the standards 
of education and character. 

You will find these endeavors paralleled by Bar 
Associations generally throughout the country, and 
when Bar Associations are engaged actively in such 
work, the sincerity of the Bar’s efforts to do its full 
duty cannot be denied. 

I have tried to present to you the picture of the 
independent lawyer in the social order, his obliga- 
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tions to clients, and his part in administering justice 
in an orderly manner, and why he must be a man of 
special training and approved character. I have 
tried to show that the right to practice law is some- 
thing more than the right to make a living in a 
particular way,—that it is in the nature of a fran- 
chise, carrying with it a public interest. If I have 
at all succeeded in presenting to you the picture as 
I see it, you will, I trust, agree that a Bar composed 
largely of corporate employees engaged in special- 
ized fields and subject to the control of directors 
and officers would of necessity be disabled from 
properly discharging these duties. As Judge Vann 
said, in Matter of Cooperative Law Company, (198 
N. Y. 479, 483) : 

“The relation of attorney and client is that of master and 
servant in a limited and dignified sense, and it involves the 
highest trust and confidence. It cannot be delegated without 
consent and it cannot exist between an attorney employed by 
a corporation to practice law for it, and a client of the cor- 
poration, for he would be subject to the directions of the cor- 
poration and not to the directions of the client. There would be 
neither contract nor privity between him and the client, and he 
would not owe even the duty of counsel to the actual litigant. 
The corporation would control the litigation, the money earned 
would belong to the corporation and the attorney would be 
responsible to the corporation only. His master would not be 
the client, but the corporation, conducted it may be wholly by 
lavmen, organized simply to make money and not to aid in the 
administration of justice which is the highest function of an 
attorney and counselor at law. The corporation might not have 
a lawyer among its stockholders, directors or officers. Its mem- 
bers might be without character, learning or standing. There 
would be no remedy by attachment or disbarment to protect the 
public from imposition or fraud, no stimulus to good conduct 
from the traditions of an ancient and honorable profession, and 
no guide except the sordid purpose to earn money for stock- 
holders.” 

I have tried to avoid today discussing specific 
subjects of controversy, and I shall not do so ex- 
cept to refer to the fact that no one knows better 
than you the many questions of great consequence 
that require consideration, discussion and advice in 
preparing wills and trust agreements. Honest dif- 
ferences.of opinion on these questions can and do 
exist and there should be room for them to exist at 
all times, and opportunity for the client to reach a 
decision after he has received advice free from any 
suggestion of interest. I ask your serious consid- 
eration of whether or not when the retained or 
salaried lawyer of a corporate fiduciary prepares 
wills and trust agreements, and advises prospective 
testators and trustors concerning such instruments, 
the lawyer is not violating the standards and the 
ethics of his profession, and doing so at the request 
or direction of the fiduciary. I make no excuse for 
the lawyer. I believe members of the Bar who 
undertake to render such services are the chief of- 
fenders. I do, however, for the reasons I have 
given, submit that it is to your interest to cooperate 
with the efforts of the Bar to oppose such practices. 
If business, so to speak, takes over the Bar by trust 
companies through employed lawyers drawing wills 
and trust agreements, by title company lawyers at- 
tending to all real estate matters and by other cor- 
porations of one kind or another employing lawyers 
to do law work to the profit of their stockholders, 
you will have a commercialized profession. The 
sustaining ideals and traditions of a profession do 
not attach themselves to a business, and that is 
what the law will become. The work of Bar Asso- 
ciations will cease for lack of interest and support. 
The profession of law must be the binding force of 





the world in which we live; by virtue of it labor and 
capital carry on side by side, property and personal 
rights are dependent upon it; without it confidence 
and credit could not exist. 

Does not all this that I have tried to present to 
you mean that law is something more than a de- 
partment of business? Clearly it does, and I urge 
you to cooperate to your fullest extent in every 
effort to maintain the Bar of the country on an 
independent basis, and free of any degree of cor- 
porate control, to the end that its standards may 
be at all times maintained and its duties fully per- 
formed, 





The “Third Degree” in Cleveland 

XCEPTION is taken by President Walter L. 

Flory, of the Cleveland Bar Association, to a 
statement in the January issue of the JOURNAL 
based on the report of the Committee on Law Ob- 
servance and Enforcement on the subject of “Law- 
lessness in Law Enforcement.” The statement oc- 
curred in Mr. E. W. Camp’s interesting summary 
and review of that report and is as follows: “In 
Cleveland the third degree prevails, prolonged relay 
questioning is used with loss of sleep, deprivation 
of food and drink. If the prisoner falls asleep he is 
awakened by slapping his face. Prisoners are 
beaten to get confessions. Conditions in that city 
are bad.” 

According to President Flory, “the Coletto case 
was the one on which the investigator of the Wick- 
ersham Commission principally relied to prove his 
claim that the ‘third degree’ is prevalently used by 
the law-enforcing officers of Cleveland.” ‘This case, 
he says, was investigated by a committee named by 
Hon. Newton D. Baker, president of the Cleveland 
Association for Criminal Justice; and he adds: 
“While the committee is not prepared to say that 
the ‘third degree’ has never been used in Cleveland, 
there is no evidence of its current use, and certainly 
the Coletto inquiry, relied upon so much gave no 
evidence of the use of the ‘third degree.’ On the 
contrary, it was a clear case of advisors aiding a 
prisoner to avoid a written confession of guilt, the 
guilt being established by the admission of the 
prisoner on two separate occasions when the police 
were not involved.” 

A copy of the report of the Coletto Inquiry 
Committee, unfortunately too long to reproduce 
here, was sent the JouRNAL by President Flory. 
That committee, we are told, was composed of “five 
members of The Cleveland Bar Association, two of 
them, Messrs. McGraw and Judge Bernon, being 
past-presidents of the Bar Association, and the 
writer being president of The Cleveland Bar Asso- 
ciation this year. Two other members, Judge Dan 
B. Cull and Judge Maurice Bernon, are former 
judges of our Common Pleas Court and Judge Cull 
is also past-president of the Association for Crim- 
inal Justice in this city. Mr. Homer H. Johnson, 
chairman of the committee, is a distinguished mem- 
ber of the Cleveland Bar, who rendered great serv- 
ice to the country during the War, and at the end 
of the War as a member of the Inter-Allied Com- 
mission in disposing of war supplies. He has re- 
peatedly served this community in important civic 
positions.” 
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TRIAL CALENDARS IN NEW YORK CITY 





Comments on “A Study of Day Calendars,” Publication of The Institute of Law of The 
Johns Hopkins University, Which Presents the Results of One of the First Com- 
pleted Studies of the Institute’s General Investigation of Litigation in 
New York—Importance of Calendar in Determining Efficiency 
of Judicial System 





By KENNETH DAYTON 
Chairman Committee on Law Reform, Association of the Bar of New York 


a simple mechanism to advise attorneys of the 

approach of a case to trial, and to furnish the 
court with cases ready to be tried, and regard it as a 
comparatively minor cog in the judicial machine. In 
our larger cities there is a vast difference between 
this assumption and the actual fact. The calendar 
in practice is a most important element in determin- 
ing efficiency of the judicial system. The difference 
between the assumption and the fact is an apt illus- 
tration of our carelessness and ignorance of underly- 
ing realities, and of the practical value of studies of 
the philosophy and theory of the administration of 
justice. 

This comment is dictated by “A Study of Day 
Calendars,” written by Herman Oliphant and Theo- 
dore S. Hope, Jr., of the Institute of Law of Johns 
Hopkins University. The Institute of Law for some 
time has been conducting a general investigation of 
litigation in New York. The “Study of Day Cal- 
endars” presents the results of one of its first com- 
pleted studies. It covers the operation of the trial 
calendar in the Supreme Court in New York County 
from January, 1930, to June, 1931. Its statements are 
fortified by a mass of statistics and analyses. 

Of course, it must be said at the outset that the 
situation in New York is distinguishable in many re- 
respects from that generally obtaining throughout the 
United States. Few, if any, other courts in the United 
States are burdened with the mass of litigation which 
presses upon the trial terms in New York County. 
Few, if any, other courts have the number of trial 
parts to be supplied with business—as high as 18, and 
averaging over 15 during the period studied. Courtesy 
and consideration for personal convenience, and ac- 
count of the human equation, are material factors in 
the successful administration of justice, but they tend 
to be lost in the hurry and turmoil produced by con- 
gestion. But although the problems are magnified in 
New York, they are implicit in the calendar situation 
in every city of substantial size in the United States, 
and it may be that there are parallels even in the rural 
courts. 

As the “Study” points out, day calendars per- 
form three principal functions in (1) finally disposing 
of cases, (2) supplying the trial parts with work, and 
(3) advising parties and attorneys of the approach 
of a case to trial. These functions must be performed 
without undue inconvenience or burden to attorneys 
and litigants. To devise an efficient and effective cal- 
endar system, the distinction in these functions must 
be realized, and the calendar designed to accomplish 
the three needs, each in the simplest manner. The 
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mistake in the New York calendars in the past lay 
in a failure to recognize the three functions and to 
apply ordinary business methods to their accomplish- 
ment. 

Perhaps the most important function is to sup- 
ply the trial parts with cases. How many are needed? 
The productivity of a given calendar is doubtful be- 
cause we do not know in advance how many cases 
have been, or will be, settled or abandoned, how many 
will be adjourned, and in how many counsel will be 
engaged elsewhere. How many cases must be pro- 
duced to supply the parts is equally uncertain be- 
cause of variation in time consumed in each trial and 
the possibility of settlement or other disposition dur- 
ing trial. But over a period of time there is an as- 
certainable average. As the number of trial parts in- 
creases this average tends to become more constant; 
as the number of trial parts decreases the average is 
less constant, but on the other hand the calendar clerk 
may more accurately estimate the actual needs on any 
particular day. 

This problem of keeping parts supplied with trials 
shades into the problem of advising parties and attor- 
neys of the approach of a case to trial. It is notorious 
that serious discussion of settlement is usually post- 
poned until the eve of trial. Appearance of the case 
on the calendar is the signal. Even if a case is to be 
tried, its trial at a particular time depends upon other 
engagements of counsel, freedom of the parties and 
witnesses, and adequate time for preparation—another 
matter which notoriously is postponed until the eleventh 
hour. Hence attorneys and parties must be warned 
fairly long in advance so that they may be ready for 
trial, and they must know with reasonable certainty 
when the case will actually be called for trial so that 
they will be free at that time. Adequacy of the warn- 
ing to prepare for trial depends upon reasonable cer- 
tainty and the solidity of the preceding calendar. That 
is to say, if you have the 75th case and know that all 
are to be tried, you are assured of ample time to get 
ready; but if 60 of the 75 cases are settled or ad- 
journed, your time is inadequate and you will yourself 
be forced to adjourn the case for lack of preparation. 

Limiting consideration to these two functions, the 
New York calendar system during the period under 
study was effective in furnishing the trial terms with 
cases, and fairly effective in warning of the ap- 
proach of a case, but it accomplished these results at 
a deplorable cost in inconvenience and expense to at- 
torneys and parties. Thus during the months of Janu- 
ary and February, 1930, for which an intensive cal- 
endar study was made, the daily average of cases 
assigned for trial was only 13.9, but the daily average 
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of cases called on the calendars was 329.8. Of this 
latter number, 232.2 were marked ready, but not as- 
signed, and 23.5 were marked ready subject to other 
engagements and not assigned. More than 400 attor- 
neys or their representatives had to appear daily on 
these calls simply to answer “ready, but with no pros- 
pect of trial. 

How many times each case was called between 
its first appearance on the calendar and its assign- 
ment for trial is not stated in the “Study.” But of 
those cases which first appeared on the calendar dur- 
ing January and February, 1930, it is shown that 147 
were assigned for trial, and of this number 97 were 
assigned only after ten to sixteen successive appear- 
ances. The greatest number, 23, were assigned on the 
thirteenth appearance. Of those assigned on less than 
ten calls it is probable that a substantial number were 
preferred cases, and hence not fairly indicative of 
normai calendar operation. 

Now, if thirteen times on the calendar be taken as 
a fair average of appearances, and attorneys for the 
two parties or their representatives had to spend an 
hour at each appearance (a modest estimate consid- 
ering the time taken to reach court and return to the 
office), and if this be multiplied by the more than 
200 cases marked ready each day but not assigned, 
some idea of the staggering waste in such a system 
is obtained. 

The total needlessness of this waste is indicated 
by the report that during January and February, 1930, 
a calendar of 20 cases would have produced the neces- 
sary assignments for 21 out of the 39 days in the 
period, and a calendar of 40 cases would have been 
sufficient on the remaining days. The balance of the 
cases on the calendar were of no value unless they 
were necessary to insure reasonably solid calendars 
on succeeding days. 

This latter question is linked with the function 
of the calendar in notifying attorneys to prepare for 
trial. If there were an average of 13 calendar calls 
before assignment, attorneys had a notice of more than 
two weeks to prepare for trial. But this bare state- 
ment does not give a fair picture. 

Irregularity of additions to the calendar was a 
serious defect. For January-June, 1930, new cases 
were added with regularity only in March: from late 
January to late February, and from early April through 
June there were no such additions at all except for four 
days around June Ist. A similar condition is found on 
the jury calendar from April to June, 1931. Yet on 
a single day in February, 1930, over 200 new cases 
were added on a single day. How can an attorney plan 
his own work and advise his clients when they must 
be available, under conditions like this? 

The confusion was partly induced by the addition 
of adjourned and preferred cases. These were spo- 
radic, too. Cases would be adjourned to specific dates. 
The calendar needed no additions on those particular 
dates. They would not appear on the adjourned days, 
but suddenly and unexpectedly there would be a tre- 
mendous addition up to 200 cases. 

Unsatisfactory as this irregularity of addition may 
be, an attorney may still have adequate time to pre- 
pare for trial if he does not get panic stricken. But 
the situation was further complicated by the habit of 
some judges who insisted that a case must either be 
marked “ready” or “off.” An attorney with the 
100th case will normally answer “ready,” not because 
he really is ready, but because he expects to be ready 


when the case is actually reached. But if a judge 
starts to insist that every case must actually be ready, 
he gets a very short distance before it develops that 
the answer means ready on a future anticipated day. 
The result is that scores of cases are marked off and 
the calendar “breaks.” The normal period of warn- 
ing to prepare for trial is lost and the whole situation 
confused. 

Then there was another serious objection to the 
New York calendar system which did not come within 
the purview of the “Study.” This was the habit of 
the calendar judges of requiring a large number of 
cases to be held in court ready for assignment. Not 
infrequently attorneys would be held in court for two 
or three days in the expectation of immediate assign- 
ment to a part for trial, and with them their clients 
and witnesses. The authors of the “Study” estimate 
that if two attorneys, two parties and four witnesses 
were held daily so that there was always a case ready 
and waiting for each of the average fifteen parts en- 
gaged between October, 1930, and June, 1931, there 
would have been an aggregate expenditure of waiting 
time exceeding 56 years. The estimate is exaggerated 
in assuming that fifteen cases were always kept in 
readiness, but the exaggeration is partly balanced be- 
cause there are generally more than two attorneys, 
two parties and four witnesses in waiting for each 
case. In any event, the estimate indicates the tre- 
mendous waste in the old system. 

The problem, of course, is to compromise between 
idleness on the part of the courts and undue burden 
on litigants. The emphasis in the past has been on 
the dignity and importance of the courts. One might 
suppose that litigants existed for the benefit of the 
courts, rather than vice versa. In contrast to the 
American system, it is pertinent to quote from a re- 
cent English study (Claude Mullins’ /nquest of Jus- 
tice, p. 403, et seq.) where the author exclaims apolo- 
getically “I have known of County Court cases ‘ad- 
journed for want of time’ on four separate occasions. 

The consequence of these conditions to the per- 
sonal convenience of all concerned and to the cost of 
the proceedings are serious.” How happy would 
that situation have seemed to the New York litigant! 

How simple the remedy for these aspects of the 
calendar is shown by the reform adopted, effective 
January 1, 1932. The daily calendar was discon- 
tinued. Each Friday afternoon a reserve calendar is 
called. If a case is answered ready on this reserve 
call, it is automatically added to the ready calendar 
and cannot thereafter be adjourned except in very 
exceptional circumstances. The ready calendar so pro- 
duced is sufficient to furnish the courts with cases for 
a period of three or four wecks. Hence the appear- 
ance of the case on the reserve calendar gives ample 
time thereafter to prepare for trial, definite warning 
that the case must be ready for trial, a reasonably solid 
calendar preceding it, and a reasonable prospect of 
estimating the actual time of trial. 

Sut the daily attendance at a calendar call is done 
away with and there is comparatively little waiting 
in court for assignment even after the case reaches 
the head of the calendar. The calendar clerk advises 
attorneys over the telephone as the case approaches 
the head of the calendar and when assignment is ac- 
tually imminent a telephone call advises him to come 
to court with his witnesses. Needless to say, there 
is an additional important saving in the fact that the 
time of the calendar judges is no longer expended 
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daily in calendar calls, but they are free to commence 
trials immediately upon the opening of the court. 

The remaining function of the calendar is to effect 
or record the final disposition of cases. Little con- 
scious thought seems to have been given to this func- 
tion in the past. But the “Study” shows that for 
January and February, 1930, 544 cases were assigned 
for trial, whereas 1,066 or almost twice that number 
were settled, discontinued, dismissed, etc. Approxi- 
mately two-thirds of all final dispositions were accom- 
plished on the calendar call itself. This result is not 
wholly normal. The undue length of calendars con- 
tributes to it. Thus in the year and a half studied, 
the fifty shortest calendars, averaging 136.6 cases, pro- 
duced 735 cases tried as against 598 cases settled, dis- 
continued, etce., or 55.1 per cent tried and 44.9 per 
cent settled, etc. But the fifty longest calendars, av- 
eraging 380.8 cases, produced 881 cases tried as against 
1,202, settled, etc., or 42.3 per cent against 57.7 per 
cent. As the calendars increased in length, more cases 
were settled, discontinued, or marked off. 

Why this variation in proportion is an open ques- 
tion. The authors of the “Study” suggest that the 
delay discourages trials. I do not agree with this 
conclusion, nor do I think their own statistics bear 
it out. Of the cases marked off, etc., during January 
and February, 1930, totaling 123, 60 were marked off 
on the first appearance and 17 on the second. Of 
those marked settled, totaling 265, 64 were so an- 
swered on the first appearance and 22 on the second. 
These generally represent cases which had been con- 
cluded before the case ever reached the calendar, or 
which were so near conclusion that the first appear- 
ance was sufficient to dispose of it. But the bulk of set- 
tlements, totaling 145, were reported on the fifth to the 
fourteenth appearance of the case on the calendar, 
the maximum appearing on the seventh appearance. 
I suggest that the imminence of trial brings the first 
pressure for settlement, and that if sufficient time is 
given between the first appearance and actual assign- 
ment, these negotiations for settlement are completed 
while the case is still on the calendar. 

Whether this result is a benefit and conduces to 
justice is also an open question. So long as the total 
accumulation of cases is beyond the ability of the 
courts to handle promptly, it is probably to the public 
benefit to get rid of them as simply and with as few 
trials as possible. It is not possible to try all the 
cases. If trials were insisted on, the congestion and 
delay would become much worse. But this is not to 
say that compromises attain justice. Where a com- 
promise is made rather than encounter the vicissitudes 
and uncertainties of trial, where it is induced by the 
need of getting some money at the sacrifice of a just 
claim, justice is not served. The question, however, 
is not susceptible of statistical answer. 

The foregoing resumé of the “Study” is neces- 
sarily incomplete because of the limitations of space. 
The “Study” is recommended to all who are interested 
in these problems of the practical administration of 
justice. It is to be hoped that the investigation will 
be continued under the new calendar system which has 
been in effect for two months, and which, although 
long daily calendars and waste of time on the part of 
attorneys and litigants have been avoided, has resulted 
in the disposition of an even greater number of cases 
than the old system. 

It is pertinent to call attention to the fact that 
this calendar study was initiated by a lay organization, 


the Chamber of Commerce of the State of New York. 
The study in January and February, 1930, from which 
the most detailed conclusions are drawn, was under- 
taken and financed by the Chamber. The Committee 
on Law Reform of the Association of the Bar co- 
operated to the extent of formulating the method of 
study and supervising it, and the Institute of Law 
undertook to tabulate the results. Then the Institute 
continued its study until June, 1931. The concern of 
the business world with the practical mechanism of 
justice is a very significant factor. 

The “Study of Day Calendars” is only a first 
step in the Institute's work. It deals with one of the 
simplest problems. It is filled with promise for the 
future. Above all else it ought to teach the legal 
profession and the bench what intricacies and what 
practical principles are hidden in a subject of com- 
parative simplicity and apparent unimportance. It im- 
peaches our complacent belief that justice may be ad- 
ministered by rule of thumb methods, without study 
and with contempt for theory and legal philosophy. 





Increasing Popularity of Legal Publications 


HE past year has seen a substantial increase 

in the number and significance of the publica- 
tions established by Bar Associations and _ legal 
bodies of various kinds. Organization of a State 
Bar by legislative act is generally followed 
promptly by the establishment of an official organ. 
The latest of these to come to attention is the “Utah 
State Bar Bulletin,” of which the fourth number 
of the first volume has just come to hand. It con- 
tains a notice of the first annual meeting, with pro- 
gram, the report of the Judicial Council, notes 
about recent Utah decisions, and other matters of 
special interest to the Bar of the State. It should 
prove a valuable means of disseminating informa- 
tion and promoting solidarity and efficiency. 

Other state organizations which have had offi- 
cial organs for some time are demonstrating their 
conviction of the usefulness of such publications by 
increasing their size and paying more attention to 
the character and variety of their contents. Of this 
class is the Illinois Bar Journal, which began its 
Volume 20 by moving up from the ranks of the 
bulletins to that of a more pretentious publication. 
The January issue, which is number 3 of the new 
volume, contains a President’s page, a Secretary's 
page, committees reports, local and State Bar news 
and much other interesting material. 

In a different class but serving a very useful 
purpose is The Bar Examiner, published monthly 
by the National Conference of Bar Examiners, re- 
cently organized. It contains matter bearing par- 
ticularly on the problems of these officials. No. 4 
of Volume 1, which is the February, 1932, issue, 
has the following contents: What Every Young 
Lawyer Should Know; An Examination of [¢x- 
aminations, by a Jury of Lawyers; An Answer to 
the Problem of the Bootlegger’s Son; News from 
the Boards; and A “Who’s Where” of Bar Exam- 
iners. Another interesting publication, established 
some time ago is “Notes on Legal Education,” is- 
sued by the Section of Legal Education and Admis- 
sions to the Bar. The last issue received has an 
article on “Changing Concepts of Legal Education.” 
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THE ANTI-INJUNCTION MEASURE 


The effort to whittle down the jurisdic- 
tion and powers of the Federal Courts has at 
last, in one respect, reached the stage of suc- 
cess in both House and Senate. Those 
bodies a few days ago passed the conference 
report on what is generally known as the 
Norris Anti-injunction Bill. The Commit- 
tee on Jurisprudence and Law Reform, of 
which Mr. Paul Howland is Chairman, made 
a strong fight against it, pursuant to the 
Association’ s repeated instruction to oppose 
“all legislation radically limiting the juris- 
diction. of the Fede ‘al Courts or decreasing 
the power thereof.” The fight was in vain, 
however, and the final responsibility for ac- 
tion on the momentous question involved 
was placed upon the President. 

Opposition to this latest of a long series 
of attempts to cripple the national courts— 
all of which the American Bar Association 
has consistently opposed—found a strong 
and worthy spokesman in Congressman 
James M. Beck. His address in the House 
on March 8 was not only an able criticism 
of vital details of the measure and a strik- 
ing exposition of its many dangerous impli- 
cations, but also a defense of the mainte- 
nance of the full powers of the courts of 
equity as they have come down to us. Any- 
one who reads his address in the Congres- 
sional Record of March 8 will see that the 
measure which he so eloquently opposed 
was not, as perhaps some imagine, merely 
aimed at the so-called “yellow-dog contract,” 
but one which went far beyond that single 
objective and struck at the power of the 






Federal Courts in the whole range of indus- 
trial conflict. He will also be aware of a 
note of patriotic devotion to the Constitu- 
tion and of courageous assertion of states- 
manlike opinion which is not altogether 
common in the halls of legislation in these 
latter days. 

Dealing with the details of the bill, he 
pointed out “seven specific objections of a 
very grave character,” which we _ unfor- 
tunately have not space to reproduce in this 
editorial. But his comment on Section 8 
will give an idea of the extraordinary situa- 
tions which the measure creates. He says: 
“Section 8: Although the defendants may, 
without notice, organize industrial war 
through fraud, violence and other unlawful 
acts, the plaintiff shall not receive injunctive 
relief unless he first endeavors ‘to settle such 
dispute either by negotiation or with the aid 
of any available governmental machinery of 
mediation or arbitration. The aggressor 
may act without notice, but the aggrieved 
may not defend himself by securing injunc- 
tive relief without tolerating the violence 
until he has gone through various steps of 
peaceful negotiation. While plaintiff is 
negotiating the situation may become be- 
yond any possible relief.” And his comment 
on Section 4 is equally illuminating. This 
he declares equivalent to a provision that 
“no injunction shall be issued against 
the organization and maintenance of strikes 
even where said strikes are called in viola- 
tion of contract, to extort graft, to compel 
the employer to commit a criminal act, to 
accomplish political purposes, to prevent 
freedom of press, to prevent the use of prod- 
ucts which the public desire to use, to coerce 
Congress and the Executive.” 

But these are details. The fundamental 
difficulty of the Bill, he declared, is that “it 
takes no account whatever of the motives 
and purposes with which a _ nation-wide 
strike or boycott can be commenced or 
prosecuted.” Here as elsewhere Mr. Beck 
indulges in a healthy realism. He does not 
mince words. He says: “Obviously, an in- 
dustrial dispute can be made the means of 
compelling some action wholly disconnected 
with the causes or conditions of employ- 
ment, and it can even be caused to bring 
about some political result and threaten the 
freedom of decision of the Congress itself. 
In other words, the industrial boycott or 
strike, when nation-wide in its extent, can 
become that which in England is called 
‘direct action,’ and there is no provision in 
this bill that, if there be an industrial dis- 
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pute or a threat of an industrial dispute that 
may, for example, paralyze interstate trans- 
portation from the Atlantic to the Pacific, 
a court of equity in such case would have the 
right or power to invoke the ancient and 
beneficent remedy of injunction.” 

His argument that the Bill is unconsti- 
tutional takes on added importance, in view 
of the passage of the measure by Congress. 
He maintains that the “power to restrain by 
injunction is inherent in equity courts and 
is of the very essence of the power,” and 
that Congress cannot, certainly as to exist- 
ing courts, “so impinge upon their inherent 
equity powers by any regulation of their 
procedure as to destroy altogether the power 
of the court to vindicate its existence and 
discharge its exalted functions.” No better 
statement of the fundamental principles in- 
volved is likely to be made. Perhaps in the 
calmer atmosphere of the White House the 
logic, patriotism and far-sightedness of this 
address may receive the consideration which 
it really deserves. 


AN OPPORTUNITY FOR CONSTRUC- 
TIVE THINKING 


Members interested in a development 
of the Association which will enable it to 
meet enlarged needs and discharge changing 
responsibilities should read the statement of 
the Committee on Coordination of the Bar 
in this issue. The Committee has been con- 
sidering this vital problem for some time 
and welcomes suggestions from the mem- 
bers. The latter are thus afforded an oppor- 
tunity to do some constructive thinking and 
hence render a real service. They can help 
not only by giving their individual opinions 
and reactions to the Secretary of the Com- 
mittee, as suggested, but also by stimulating 
discussion on the part of their fellow mem- 
bers of the Bar. 

The Committee states that the under- 
lying, fundamental question to be decided is 
whether the Association desires to retain its 
present form indefinitely. If not, the next 
question is, what changes should be made 
in order to make the Association more fully 
representative of the Bar of the country and 
hence correspondingly more influential in 
its important field? The two most familiar 
suggestions are set forth in the statement 
and the Committee adds: “It is hoped that 
the membership will give the problem the 
serious attention which it merits, and indi- 
cate a preference for some basis upon which 


enlarged activity and participation in the 
affairs of the Association, on the part of all, 
may be predicated.” 

The Committee very properly feels that 
improvements may be made in the present 
framework without waiting for a final de- 
cision of the membership as to the organic 
structure of the Association—a decision 
which will require very long and careful dis- 


cussion and consideration. The present 
organs of the Association—the General 
Council, the Vice-Presidents and Local 


Councils—can readily be made much more 
effective. Its suggestions with regard to 
those bodies are well worth serious con- 
sideration. 

The creation of this Committee showed 
a frank acceptance on the part of the Execu- 
tive Committee of the fact that the time had 
come for a serious consideration of critic- 
isms and a careful revaluation of the ma- 
chinery which the Association at present 
possesses. The spirit in which the Com- 
mittee is discharging its work is sufficient 
guarantee that the task committed to it will 
be conscientiously discharged, and that, 
with the assistance of the membership, 
genuinely constructive changes will event- 
ually be instituted. 


THE ROLL OF HONOR 
The Roll of Honor, made up of the 


names of members of the Association who 
have secured new applications for member- 
ship, continues to grow. In the last issue 
of the Journal it filled two pages, printed in 
small type. In this issue it fills about three 
and a half pages. 

And it should not be imagined that the 
number of new applications is the same as 
the number on the Roll of Honor. Many of 
those on this list have sent in several appli- 
cations. Already the results achieved are 
most encouraging, and it is confidently be- 
lieved that succeeding months will swell the 
list of applications to a point which will 
make the present membership campaign a 
notable success—more notable because of 
the general conditions prevailing. 

In a recent address the President of the 
Association stated that he had been im- 
pressed by the willingness of lawyers to 
assume committee duties involving real 
work and sacrifice of time. The Honor Roll 


is a monthly demonstration of the willing- 
ness of lawyers to assume another important 
duty—that of helping increase the member- 
ship of the organization. 











REVIEW OF RECENT SUPREME COURT DECISIONS 





Construction of Provision in Insurance Policy Relieving Insured from Payment of Pre- 
miums Under Certain Conditions—Limitation on Power of Appellate Courts to Do 
More than Review—Jurisdiction of U. S. Shipping Board Over Suits for Viola- 
tion of Sherman Anti-Trust Act—Validity of Statute Authorizing Service of 
Subpoena on Citizen Residing Abroad—Revenue Act of 1921 Permits 
Deduction of Interest at Rate Stated in Corporate Bond, Even 
Though Issued at Premium, in Computing Corporate Net In- 
come—lJurisdiction of Equity Court to Punish for Civil 
Contempt for Violation of Decree 





By EpcAr Bronson ToLMAN* 


Insurance-——Failure to Make Provision of Disability 
Before Default in Payment of Premiums 


Where an insurance policy contains a provision that 
upon proof of total and permanent disability of the insured, 
made by him and received by the insurer while the policy 
was in full force and all premiums paid, insurer would 
thereafter pay for the insured all premiums falling due 
after receipt of such proof and would also pay certain 
monthly and total benefits, failure to make such proof be- 
fore default is a bar to recovery on the policy. 


Bergholm, et al. v. Peoria Life Ins. Co. of Peoria, 
Ady. Op. 306; Sup. Ct. Rep. Vol. 52, p. 230. 

This case, reviewed on certiorari, related to con- 
struction of a provision in an insurance policy reliev- 
ing the insured from payment of premiums, upon cer- 
tain conditions, in case of total and permanent dis- 
ability. The policy contained a provision for its termi- 
nation for non-payment of premiums, allowing a period 
of grace of one month. It also contained a disability 
clause providing for monthly payment of 1% of the 
amount of the policy in case of total and permanent 
disability of the insured, and also provided that “Upon 
receipt by the Company of satisfactory proof that the 
insured is totally and permanently disabled, as herein- 
after defined, the Company will (1) Pay for the In- 
sured all premiums becoming due herein after the re- 
ceipt of such proof and during the continuance of the 
total and permanent disability of the Insured.” 


The facts as stated in the opinion were these: 


The insured died on April i8, 1929. Judgment was 
sought for disability benefits from December 1, 1927, to 
\pril 1, 1929, at the rate of $50 per month, with interest. 
The last premium paid was due on May 27, 1927. The 
next, allowing a month's period of grace, should have been 
paid not later than September 27, 1927. Neither that nor 
any subsequent premium was ever paid. Long prior to the 
death of the insured, the policy, therefore, had lapsed, un- 
less saved by the terms of the disability clause above 
quoted. There is evidence in the record from which it rea 
sonably may be found that the insured was totally and 
permanently disabled from a time before the premiums first 
became in arrears, and that this condition continued until 


* Assisted by JAMEes L. Homtre, 


his death; but no proof thereof was furnished to the com- 
pany. 

In an action to recover the amount of the policy 
after the insured’s death, and disability benefits for a 
certain period prior to death, the trial court rendered 
judgment for the plaintiffs, which the Circuit Court of 
Appeals reversed. Because of a supposed conflict with 
Minnesota Mut. Life Ins. Co. v. Marshall, 29 Fed. 
(2d) 977, the Supreme Court granted certiorari. On 
consideration of the case, however, the judgment was 
affirmed in an opinion by Mr. Justice SUTHERLAND. In 
distinguishing the Marshall case the Court pointed out 
that, contrary to this policy, the policy in that case, 
according to the court deciding it, did not state unam- 
biguously that the payment of premiums by the com- 
pany in case of disability was upon condition that proof 
of disability should be furnished before the policy had 
lapsed for non-payment of premiums. 


We do not need to controvert this construction of the 
words quoted, or question the soundness of the view of the 
court that the existence of the disability before the premium 
became in arrears, standing alone, was enough to create the 
waiver. In that view, the obligation to furnish proof was 
no part of the condition precedent to the waiver; but such 
proof might be furnished within a reasonable time there- 
after. Here the obligation of the company does not rest 
upon the existence of the disability; but it is the receipt 
by the company of proof of the disability which is definitely 
made a condition precedent to an assumption by it of pay- 
ment of the premiums becoming due after the receipt of 
such proof. The provision to that effect is wholly free from 
the ambiguity which the court thought existed in the 
Marshall policy. ... 

Contracts of insurance, like other contracts, must be 
construed according to the terms which the parties have 
used, to be taken and understood, in the absence of am- 
biguity, in their plain, ordinary and popular sense... . . As 
long ago pointed out by this court, the condition in a policy 
of life insurance that the policy shall cease if the stipulated 
premium shall not be paid on or before the day fixed is of 
the very essence and substance of the contract, against 
which even a court of equity cannot grant relief... . And 
to discharge the insured from the legal consequences of a 
failure to comply with an explicitly stipulated requirement 
of the policy, constituting a condition precedent to the 
granting of such relief by the insurer, would be to vary 
the plain terms of a contract in utter disregard of long 
settled principles. 

The case was argued by Mr. FE. L. Klett for the 

petitioners, and by Mr. J. J. Kilpatrick for the 
respondent. 
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Courts — Appellate Jurisdiction — Limitation on 
Power of Appellate Court to Do More 
Than Review 


The provisions of Sec. 701 of the Revised Statutes con- 
ferring jurisdiction on the appellate courts to direct such 
“further proceedings to be had by the inferior court, as 
justice may require,” in respect of a case under review, is 
limited to cases where the ground for such action appears 
in the record of the case under review. It does not author- 
ize an appellate court to remand a cause for the purpose of 
receiving newly discovered evidence by the trial court, after 
the latter’s term has expired, where the basis for such action 
is not contained in the record in the appellate court, and no 
error appears in such record. 


Realty Acceptance Corporation v. Montgomery, 
Adv. Op. 315; Sup. Ct. Rep. Vol. 52, p. 215. 


The opinion in this case dealt with the power of 
a Circuit Court of Appeals to remand a case to the 
District Court for further proceedings after expiration 
of the term within which the latter court acted, and 
for cause extraneous to the record under review on 
appeal. 

The stated facts disclosed that the respondent had 
recovered judgment against the petitioner for breach 
of contract. The petitioner then perfected an appeal 
to the Circuit Court of Appeals, which affirmed the 
judgment. A motion for rehearing was filed, but be- 
fore this was disposed of a petition was presented stat- 
ing that at the trial the respondent had failed to dis- 
close certain earnings he had received, which should 
have been taken into account in mitigation of damages ; 
that these facts had been discovered after appeal from 
the judgment; that the mandate of the Circuit Court 
of Appeals should be stayed to permit the District 
Court to request return of the record and grant a new 
trial on the issue of the amount of damages. This 
petition was granted, and the District Court requested 
return of the record. The Circuit Court then vacated 
its affirmance of the judgment and dismissed the ap- 
peal. The District Court on return of the record, set 
aside the judgment and granted a new trial, although 
the term at which the judgment had been rendered had 
expired in the intervening time. This later action of 
the District Court was then appealed, and the Circuit 
Court, concluding that the appellate proceeding had 
conferred no new power on the trial court, revoked 
its order dismissing the first appeal, overruled the peti- 
tion for rehearing and reinstated its order affirming the 
original judgment. 

On certiorari the Court, in an opinion by Mr. 
Justice Roperts, ruled that the latter action of the 
Circuit Court was correct, and discussed the extent to 
which the circuit courts have power to remand a cause 
for the taking of additional evidence. 

In discussion of the case it was observed that the 
petitioner conceded the District Court’s lack of power 
to set aside the judgment after the term had expired 
and also conceded that the Circuit Court has no original 
jurisdiction, but only such appellate jurisdiction as the 
statute confers. 

But the claim is that Sec. 701 of the Revised Statutes, 
which defines our appellate jurisdiction, and is made ap- 
plicable to the Circuit Courts of Appeal by the Act of 
March 3, 1891, c. 517, §11, 26 Stat. 829 (see Ballew v. 
United States, 160 U. S. 187), authorizes those courts, in 
the proceeding in error, to set aside a judgment and receive 
additional evidence, if justice so requires, and that such 
power may also be exercised by remanding the cause to the 
trial court for similar proceedings. 

In support of its position the petitioner pointed 

to the provisions of the statute giving not only power 


to affirm, reverse, or modify, but in addition, power to 
order “such further proceedings as the justice 
of the case may require.” This power was held not 
to extend, however, to cases in which the record under 
review disclosed no error. 

The section has been construed as applying to cases 
where a judgment or decree is affirmed upon appeal and 
further proceedings in the court below are appropriate in 
aid of the relief granted. And the statute warrants the 
giving of directions by an appellate court for further pro- 
ceedings below in conformity with a modification or a 
reversal of a judgment where, in consequence of such 
action, such proceedings should be had. . . . Ballew v. 
United States, supra, on which petitioner relies, went no 
farther than this, for there a judgment was reversed in 
part. Nothing was there said to indicate that this court 
would order further proceedings below to attack or set 
aside a judgment entered on a record which disclosed no 
error calling for a modification or reversal. No authority 
is cited in which R. S. 701 has been construed as extend- 
ing this court’s powers in the manner for which petitioner 
contends. Roemer v. Simon, 91 U’. S. 149, is to the con- 
trary. The holding was that upon an appeal in equity this 
court could not upon motion set aside the decree of the 
court below and grant a rehearing, and could not receive 
new evidence; and, further, that as the court below was 
without power to grant a rehearing after the term at which 
the decree was entered, the remanding of the cause for such 
purpose would be useless. The opinion adds that if the 
term had not expired the appellate court might in a proper 
case, upon request of the court below, return the record, for 
the opening of the decree and for rehearing. 

In conclusion, a further reason why the remission 
to the District Court gave it no authority to set aside 
the judgment was stated, namely, that on dismissal of 
the appeal there was no case pending before the Circuit 
Court which it might remand, and any order rendered 
after dismissal had no effect whatever on the jurisdic- 
tion of the District Court. 

Mr. Justice STONE took no part in the consider- 
ation or decision of the case. 

The case was argued by Mr. R. Randolph Hicks 
for the petitioner, and by Mr. Thomas J. Crawford for 


the respondent. 


Shipping Act—Jurisdiction of United States Ship- 
ping Board Over Suits for Violation of 
Sherman Anti-Trust Act 

Under the Shipping Act the United States Shipping 
Board has exclusive preliminary jurisdiction over complaints 
for violation of the Sherman Anti-Trust and Clayton Acts, 
by combinations and conspiracies in restraint of foreign 
trade and commerce in respect of the carriage of general 
cargo between the United States and foreign ports. Suits 
for relief against such violations brought in the courts with- 
out preliminary resort to the Shipping Board must be dis- 
missed for lack of jurisdiction. 


United States Navigation Co. v. Cunard S. S. Co., 
Ltd., Adv. Op. 300; Sup. Ct. Rep. Vol. 52, p. 247. 
This case involved a question relating to the scope 
of jurisdiction of the United States Shipping Board to 
grant relief against combination and conspiracy in 
foreign commerce in respect of carriage of general 
cargo between the United States and certain foreign 
ports, in violation of the Sherman Anti-Trust Act and 
of the Clayton Act. The respondent was successful on 
a motion to dismiss the bill in the District Court, on 
the ground that the matters complained of were in the 
exclusive jurisdiction of the United States Shipping 
Board, under the Shipping Act of 1916, as amended by 
the Merchant Marine Act of 1920. The Circuit Court 
of Appeals affirmed the decree dismissing the bill. On 
certiorari, this was affirmed by the Supreme Court in 
an opinion by Mr. Justice SUTHERLAND. 
For present purposes, the substance of the pertinent 
allegations of the bill may be stated as follows: The peti- 
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tioner, during the time mentioned in the bill, operated 
steamships for the carriage of general cargo between the 
port of New York and specified foreign ports. The re- 
spondents are corporations also engaged in foreign com- 
merce between the United States and specified foreign coun- 
tries, carrying ninety-five per cent of the general cargo 
trade from North Atlantic ports in the United States to 
the ports of Great Britain and Ireland. These corpora- 
tions and the petitioner are the only lines maintaining gen- 
eral cargo services in that trade. Respondents have en- 
tered into and are engaged in a combination and con- 
spiracy to restrain the foreign trade and commerce of the 
United States in respect of the carriage of general cargo 
from the United States to the foreign ports named, with the 
object and purpose of driving the petitioner and all others 
not parties to the combination out of, and of monopolizing, 
such trade and commerce. The conspiracy involves the 
establishment of a general tariff rate and a lower contract 
rate, the latter to be made available only to shippers who 
agree to confine their shipments to the lines of respondents. 


It was further alleged that the respondents have 
put into effect exclusive patronage contracts, forcing 
shippers who do not ship exclusively over their lines 
to pay the higher tariff rates. Other means to 
exclude the petitioner from the carrying trade were 
also alleged, as well as certain overt acts in further- 
ance of the attempt to monopolize. 

The Court, conceding that the bill stated a cause 
of action under the Sherman Act, turned its attention 
to the question whether the Shipping Act stands in 
the way and requires preliminary resort to the Ship- 
ping Board to obtain the relief sought. In reaching 
the conclusion that it does, persuasive analogy was 
found in the provisions of the Interstate Commerce Act 
and the decisions construing it. 


It may be conceded that looking alone to the Sherman 
Anti-trust Act the bill states a cause of action under Secs. 
1 and 2 of that act, and, consequently, furnishes ground for 
an injunction under Sec. 16 of the Clayton Act, unless the 
Shipping Act stands in the way; and this was the view of 
both courts below. .. . 

In its general scope and purpose, as well as in its terms, 
that act [the Shipping Act] closely parallels the Interstate 
Commerce Act; and we cannot escape the conclusion that 
Congress intended that the two acts, each in its own field, 
should have like interpretation, application and effect. It 
follows that the settled construction in respect of the earlier 
act must be applied to the later one, unless, in particular 
instances, there be something peculiar in the question under 
consideration, or dissimilarity in the terms of the act re- 
lating thereto, requiring a different conclusion. 


Particularly pertinent, by way of analogy, is the 
eee of the Interstate eg Act, in Keogh 
w.€.< W. Ry. Co., 260 U. S. 156, that relief by 
didagers ce the Anti-trust ys for conspiracy to 
fix rates must be sought from the Commission. A re- 
view of the provisions of the Shipping Act showed that 
it covers the dominant facts alleged in the present case 
as constituting a violation of the Anti-trust Act. 


A comparison of the enumeration of wrongs charged in 
the bill with the provisions of the sections of the Shipping 
Act above outlined conclusively shows, without going into 
detail, that the allegations either constitute direct and basic 
charges of violations of these provisions or are so inter- 
related with such charges as to be in effect a component 
part of them; and the remedy is that afforded by the 
Shipping Act, which to that extent supersedes the anti- 
trust laws. . . . The matter, therefore, is within the ex- 
clusive preliminary jurisdiction of the Shipping Board. 
The scope and evident purpose of the Shipping Act, as in 
the case of the Interstate Commerce Act, is demonstrative 
of this conclusion. Indeed, if there be a difference, the 
conclusion as to the first named act rests upon stronger 
ground, since the decisions of this court compelling a pre- 
liminary resort to the commission were made in the face 
of a clause in Sec. 22 of the Interstate Commerce Act, 
that nothing therein contained should in any way abridge 
or alter existing common law or statutory remedies, but 
that the provisions of the act were in addition to such 








remedies ; . a clause that finds no counterpart in the 
Shipping Act. 
The petitioner contended further that the action of 
the Shipping Board in Eden Mining Co. v. Bluefields 
Fruit & S. S. Co. 1 U.S. S. B. 41, adjudging a similar 
agreement unlawful, made preliminary resort to the 
3oard unnecessary here. But the Court, pointed out 
that that case involving different parties and a different 
agreement, and decided after full hearing of the issues, 
was not controlling as to the case under review. 
Whatever might be the rule to be applied under other 
circumstances, we are of opinion that in the state of the 
present record the ordinary primary jurisdiction of the 
board has not been superseded by its decision in the Eden 
case. To hold otherwise would be to create the doubtful, 
and perhaps dangerous, precedent that a decision of the 
board in respect of one agreement definitely establishes that 
the rule of that decision must, without more, be applied to 
all other agreements alleged to be of a similar character, 
although it may turn out upon investigation that the alle- 
gations are not warranted, or the facts and circumstances 
of and surrounding the transaction are so wholly different 
as to afford ground for a different result. 
The case was argued by Mr. Mark W. Maclay for 
the petitioner, and by Mr. Roscoe H. Hupper for the 
respondent. 


Constitutional Law—Conflict of Laws—Validity of 
Statute Authorizing Service of Subpoena 
on Citizen Residing Abroad 


The Act of July 3, 1926, authorizing federal courts, in 
criminal cases, to issue a subpoena to a United States con- 
sul, requiring a United States citizen residing abroad to 
appear as a witness, and providing for a penalty for con- 
tempt in failing to respond to the subpoena, to be satisfied 
out of such citizen’s property, is valid and enforceable, and 
violates no constitutional right of the citizen. In such 
case the obligation to respond to the subpoena arises from 
the duty of United States citizens to obey the laws of the 
United States applicable to them while resident abroad. 

Blackmer v. United States, Adv. Op. 326; Sup. 
Ct. Rep. Vol. 52, p. 252. 

In this opinion, by the CuieF Justice, the Court 
considered and upheld the validity of an act of July 3, 
1926, providing for the issuance of a subpoena in a 
criminal case, to any person abroad who is “a citizen of 
the United States or is domiciled therein,” requiring 
such person to appear as a witness in a court of the 
United States. The statute provides for personal serv- 
ice of the subpoena on the witness by a United States 
consul in the country where the witness is. It also 
provides for a tender of traveling expenses to the 
witness by the consul, and provision is made, after the 
service of an order to show cause why the witness 
should not be punished for contempt for failure to obey 
the subpoena, for the imposition of a penalty not ex- 
ceeding $100,000, to be satisfied out of the property of 
the person subpoenaed. 

The petitioner, Harry M. Blackmer, a citizen of 
the United States, was served with two subpoenas at 
different times, while resident in Paris, France, and 
was adjudged guilty of contempt for failure to respond. 
A fine of $30,000 was imposed for each failure. 

The petitioner asserted the unconstitutionality 
of the statute and set up various contentions in sup- 
port of his position. 

These contentions are (1) that the “Congress has no 
power to authorize United States consuls to serve process 
except as permitted by treaty”; (2) that the Act does not 
provide “a valid method of acquiring judicial jurisdiction 
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to render personal judgment against defendant and judg- 
ment against his property”; (3) that the Act “does not 
require actual or any other notice to defendant of the 
offense or of the Government’s claim against his property” ; 
(4) that the provisions “for hearing and judgment in the 
entire absence of the accused and without his consent” are 
invalid; and (5) that the Act is “arbitrary, capricious and 
unreasonable.” 


Before considering the specific contentions urged 
against the statute, the Court discussed the funda- 
mental basis for the exercise of power over the witness 
existing by reason of his citizenship, and the conditions 
under which the power may be exercised consistently 
with the requirements of due process. 


By virtue of the obligations of citizenship, the United 

States retained its authority over him, and he was bound by 
its laws made applicable to him in a foreign country. Thus, 
although resident abroad, the petitioner remained subject to 
the taxing power of the United States. For disobedi- 
ence to its laws through conduct abroad he was subject to 
punishment in the courts of the United States. . . With 
respect to such an exercise of authority, there is no ques- 
tion of international law, but solely of the purport of the 
municipal law which establishes the duties of the citizen 
in relation to his own government. While the legislation 
of the Congress, unless the contrary intent appears, is con- 
strued to apply only within the territorial jurisdiction of the 
United States, the question of its application, so far as 
citizens of the United States in foreign countries are con- 
cerned, is one of construction, not of legislative power. 
Nor can it be doubted that the United States possesses the 
power inherent in sovereignty to require the return to this 
country of a citizen, resident elsewhere, whenever the public 
interest requires it, and to penalize him in case of re- 
fusal. . . What in England was the prerogative of the 
sovereign in this respect pertains under our constitutional 
system to the national authority which may be exercised by 
the Congress by virtue of the legislative power to prescribe 
the duties of the citizens of the United States. It is also 
beyond controversy that one of the duties which the citizen 
owes to his government is to support the administration of 
justice by attending its courts and giving his testimony 
whenever he is properly summoned. . . And the Con- 
gress may provide for the performance of this duty and pre- 
scribe penalties for disobedience. 

In the present instance, the question concerns only the 

method of enforcing the obligation. The jurisdiction of 
the United States over its absent citizen, so far as the 
binding effect of its legislation is concerned, is a jurisdic- 
tion in personam, as he is personally bound to take notice of 
the laws that are applicable to him and to obey them. 
But for the exercise of judicial jurisdiction in personam, 
there must be due process, which requires appropriate 
notice of the judicial action and an opportunity to be heard. 
For this notice and opportunity the statute provides. The 
authority to require the absent citizen to return and testify 
necessarily implies the authority to give him notice of the 
requirement. As his attendance is needed in court, it is 
appropriate that the Congress should authorize the court to 
direct the notice to be given and that it should be in the 
customary form of a subpoena. Obviously, the require- 
ment would be nugatory, if provision could not be made for 
its communication to the witness in the foreign country. 
The efficacy of an attempt to provide constructive service 
in this country would rest upon the presumption that the 
notice would be given in a manner calculated to reach the 
witness abroad. The question of the validity of the 
provision for actual service of the subpoena in a foreign 
country is one that arises solely between the Government 
of the United States and the citizen. The mere giving of 
such a notice to the citizen in the foreign country of the 
requirement of his government that he shall return is in no 
sense an invasion of any right of the foreign government 
and the citizen has no standing to invoke any such supposed 
right. 


In the light of the fundamental propositions thus 
elaborated, the Court discussed the several specific ob- 
jections urged by the petitioner. 

As to the first of these, that Congress is without 
power to authorize consuls to serve process except as 
permitted by treaty, the Court observed that although 
consular privileges are the subjects of treaties, not every 





act of a consul need be predicated upon a specific treaty 
provision. It was pointed out in this connection that 
any designated person might act for the Government 
in serving actual notice on the citizen. 

The validity of the provisions authorizing the 
Courts to find a witness in contempt for failure to 
respond to the subpoena, and to impose a penalty for 
such failure was sustained with the following com- 
ments. 


As the Congress could define the obligation, it could 
prescribe a penalty to enforce it. And as the default lay 
in disobedience to an authorized direction of the court, it 
constituted a contempt of court and the Congress could pro- 
vide for procedure appropriate in contempt cases. The pro- 
vision of the statute for punishment for contempt is appli- 
cable only “upon proof being made of the service and 
default.” Sec. 4. That proof affords a proper basis for the 
proceeding, and provision is made for personal service upon 
the witness of the order to show cause why he should not 
be adjudged guilty. ; 

The authorization of the seizure of the property be- 
longing to the defaulting witness and within the United 
States, upon the issue of the order to show cause why he 
should not be punished for contempt (Sec. 5), affords a 
provisional remedy, the propriety of which rests upon the 
validity of the contempt proceeding. As the witness is 
liable to punishment by fine if, upon the hearing, he is 
found guilty of contempt, no reason appears why his prop- 
erty may not be seized to provide security for the payment 
of the penalty. 

Rejected also was the contention that the statute 
violates the Sixth Amendment by permitting a hearing 
to be held on the contempt charge in the absence of the 
defendant, since the charge constitutes a criminal of- 
fense. Proceedings for contempt have long been held 
to be sui generis and not “criminal prosecutions” within 
the Sixth Amendment. A further contention, that the 
statute sets up an unreasonable classification was found 
insupportable. 

The argument that the statute creates an unreasonable 
classification is untenable. The disobedience of the default- 
ing witness to a lawful requirement of the court, and not 
the fact that he owns property, is the ground of his liability. 
He is not the subject of unconstitutional discrimination 
simply because he has property which may be appropriated 
to the satisfaction of a lawful claim. 

Objections to the proceedings as contrary to the 
Fourth Amendment were likewise rejected. 

What has already been said also disposes of the con- 
tention that the statute provides for an unreasonable search 
and seizure in violation of the Fourth Amendment. It 
authorizes a levy upon property of the witness at any place 
within the United States in the manner provided by law or 
rule of court for levy or seizure under execution. A levy 
in such a manner, either provisionally or finally, to satisfy 
the liability of the owner is not within the constitutional 
prohibition. 

In conclusion, the Court stated that the procedure 
by which the statute was applied against the petitioner 
was proper. 

The statute being valid, the question remains as to the 
procedure in its application against the petitioner. He 
insists that the showing for the issue of the subpoenas re- 
quiring him to attend was inadequate. But the “proper 
showing” required was for the purpose of satisfying the 
court that the subpoenas should issue. 

In this regard the Court observed that the state- 
ment by the Government’s representatives as to the 
materiality and importance of the testimony expected 
was sufficient to give the court jurisdiction to issue the 
subpoena, binding unless vacated. 

Mr. Justice Roperts took no part in the con- 
sideration and decision of this case. 

The case was argued by Messrs Karl C. Schuyler 
and George Gordon Battle for the petitioner, and by 
Mr. Atlee Pomerene for the respondent. 
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Taxation—Income Taxes—Deductions for Interest 
Paid on Bonds Issued at a Premium 


Premiums on bonds sold at prices in excess of par prior 
to the adoption of the Sixteenth Amendment, although con- 
stituting income when received, had become capital before 
the amendment was adopted, and were not subject to a sub- 
sequently enacted income tax act. 

The provisions of the Revenue Act of 1921 permitting 
the deduction from gross income of interest paid on indebt- 
edness in computing corporate net income, permit the 
deduction of interest at the rate stated in the obligation, 
even though the bonds were issued at a premium, and do 
not require interest to be computed at a theoretic or “effec- 
tive” rate arrived at by treating the premiums as part of the 
loaned capital on which the interest is paid. 

Old Colony Railroad Co. v. Commissioner of In- 
ternal Revenue, Ady. Op. 317; Sup. Ct. Rep. Vol. 52, 
p. 211. 

In this case the Court considered the scope of the 
provision of the Revenue Act of 1921 permitting the 
deduction from gross income of interest paid on bonds 
in computing corporate net income for income tax pur- 
poses. In particular the question was whether the in- 
terest paid annually on bonds which the corporation has 
sold at a premium prior to the adoption of the Six- 
teenth Amendment is deductible in its entirety, or 
whether a portion thereof representing a pro rata por- 
tion of the premium is not in reality a repayment of 
borrowed capital not deductible as interest. 

The statute defines income as_ including 
gains, profits and income from any source whatever, 
and provides for the deduction therefrom of “all interest 
paid or accrued within the taxable year,” in computing 
net income. The regulations of the Treasury provide 
that as to bonds sold at a premium the net amount of 
the premiums is gain or income, to be amortized over 
the life of the bonds. 

In its return for 1921 the petitioner, the Old 
Colony Railroad Company, deducted the full amount 
paid during the year as interest to its bondholders. It 
appeared that it had issued certain bonds from 1895 to 
1904 at prices in excess of par, the premiums totaling 
$199,528.08. Until 1914 the petitioner had kept ac- 
counts on a cash basis, and the premiums were carried 
in an account designated “Premiums on Bonds.” In 
1914 the Interstate Commerce Commission ordered 
that the premiums he amortized over the lives of the 
respective bonds, and the petitioner thereafter com- 
plied with this order, under protest, and reported the 
yearly ratable proportion of the remainder of the 
premiums as income. It entered them on the books, 
however, in a profit and loss account (a surplus ac- 
count) and not as income. 

lor the year 1921 the company reported the 
ratable proportion to the Interstate Commerce Com- 
Mission as income, amounting to $6,960.64, but did not 
include this in its tax return as income. The 
Commissioner of Internal Revenue added the amount, 
however, as income and found a resultant tax 
deficiency based on this item. 

The Board of Tax Appeals held it error to treat 
this as taxable income. The Commissioner asked a 
reconsideration, stating that the mere form of calcula 
tion by which he arrived at a redetermination of the 
tax immaterial, and, in the language of the 
opinion, 


or 
2ZTOSS 


or 
YTOSS 


gross 


Was 


the result was correct since the year’s proportion of 
amortization of bond premiums was in reality a deduction 
from the stipulated interest paid the bondholders. 





The Board adhered to its ruling, however, but the 
ruling was reversed by the Circuit Court of Appeals. 
On certiorari the Supreme Court reversed the judg- 
ment of the Circuit Court in an opinion by Mr. Jus- 
TICE ROBERTS. 

In deciding against the contentions of the Com- 
missioner the Court first pointed out that premiums on 
bonds, defined in the regulations as income, were in- 
come when received and that those here involved had 
become capital prior to the adoption of the Sixteenth 
Amendment. 


There is no ambiguity in the language of the regula- 
tion, which defines a bond premium as income. As a corol- 
lary from this definition it follows that the petitioner re- 
ceived the income represented by the premiums here in- 
volved prior to the adoption of the Sixteenth Amendment, 
for these premiums could not be income for any other year 
than that in which they were received. That income had 
become capital prior to the adoption of the Amendment and 
could not be reached by a subsequent income tax act. This 
conclusion is not affected by the provision of the regulation 
which allows the proration or amortization of this item over 
the life of the bonds, and extends to the taxpayer the privi- 
lege of treating the premium as income received in instal- 
ments instead of in a lump sum in the year of its receipt. 

Nor does the fact that the regulation thus ameliorates 
the burden of the taxpayer authorize the use of the grant 
to convert income of years prior to the effective date of the 
Sixteenth Amendment into income assumed to have been 
received thereafter. The amortization requirement may 
properly be applied to premiums paid subsequent to March 
1, 1913, but cannot operate to contradict the definition of a 
premium as gain or income. 


Consideration was then given to the government's 
contention that “interest” which the statute permits to 
be deducted means not the amount paid to the bond- 
holders according to the rate specified in the bond, but 
the amount paid according to the “effective rate” as 
understood by accountants. In its relation to the 
“effective rate’ the premium paid by the bondholder 
has the economic effect of reducing actual yield on the 
bond, since the capital loaned, on which the rate stated 
in the bond is actually paid, is augmented by the 
amount of the premium. 


Doubtless the premium received by the corporation is 
acquired capital rather than income. But if this be admitted 
the concession does not answer the question whether a pre- 
mium paid prior to 1913 is taxable. Obviously, therefore, 
it is not enough for the Government’s purpose to disregard 
the regulation which designates this item as income or gain. 
The Commissioner must and does go farther and contend 
that the receipt of such a premium reduces the item of inter- 
est paid and renders the sum nominated as such in the bond 
something different from the “interest on its in- 
debtedness” mentioned in §234 of the Revenue Act of 1921 
as a permissible deduction from gross income. 

In other words the contention is that by the use of the 
quoted phrase the statute did not intend to allow the deduc- 
tion of the amount agreed to be paid, which the contract 
denominates “interest,” but of a different sum to be ascer- 
tained by a calculation which will allocate the payment be- 
tween a partial and ratable return of the premium and 
“effective” interest on the par of the security. 

Is this the reasonable construction of the language of 
the act,—“all interest on its indebtedness” ? 

Following the rule of construction that “the plain, 

obvious and rational meaning of a statute is always to 
be preferred to any curious, narrow-minded sense that 
nothing but the exigency of a hard case and the in- 
genuity and study of an acute and powerful intellect 
would discover,” the Court concluded that “interest’ 
as used in the statute means interest at the rate speci 
fied in the bonds. 

Applying the accepted tests to the language of the 
statute, we are of opinion that the construction contended 
for by the Commissioner is inadmissible. In common par- 


lance the bonded indebtedness of a corporation imports the 
total face of its outstanding bonds—the amount which must 
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be paid at their maturity. The phrase is not generally used 
to connote par plus an unreturned proportion of pre- 
mium. : 

In short, we think that in the common understanding 
“interest” means what is usually called interest by those 
who pay and those who receive the amount so denominated 
in bond and coupon, and that the words of the statute permit 
the deduction of that sum, and do not refer to some esoteric 
concept derived from subtle and theoretic analysis. 

If there were doubt as to the connotation of the term, 
and another meaning might be adopted, the fact of its use 
in a tax statute would incline the scale to the construction 
most favorable to the taxpayer. 

We conclude that the yearly pro rata amortization of 
bond interest is not income received in the year to which 
it is applicable; and that so far as the deduction of interest 
on indebtedness is concerned, the fact that a premium was 
paid does not operate to reduce interest paid on bonded in- 
debtedness within the meaning of the revenue acts. 

The case was argued by Mr. James S. Y. Ivins 
for the petitioner, and by Assistant Attorney General 
G. A. Youngquist for the respondent. 


Equity—Jurisdiction of Court of Equity to Punish 
for Civil Contempt for Violation of Decree 
—Profits as Element of Damages 
for Patent Infringement 


A decree of a court of equity enjoining a party to a suit 
from infringing a patent is binding personally on the party 
enjoined, wherever he may be, and the court may punish 
for civil contempt committed by violation of the injunc- 
tion upon notice to the guilty party, who has left the ter- 
ritorial jurisdiction of the court, and the service of a new 
summons is not required. 

Profits gained from the infringement of a patent are 
proper elements to be allowed to the injured party as an 
equitable measure of compensation. 


Leman v. Krentler-Arnold Hinge Last Co., Adv. 
Op. 336; Sup. Ct. Rep. Vol. 52, p. 238. 

Two main questions were considered in this case: 
(1) the facts requisite to confer on a court of equity 
jurisdiction to punish a person, party to an equity suit, 
for civil contempt in violating an injunction against 
such person, and (2) whether profits gained by in- 
fringement of a patent in violation of an injunction 
are to be included in awarding compensation to the 
party injured by the infringement. 

The respondent, a Michigan corporation, brought 
suit against the petitioners in the Federal District Court 
for the District of Massachusetts for alleged infringe- 
ment of patents. The bill of complaint was dismissed, 
and the counterclaim of the petitioners, for infringe- 
ment of a patent covering hinged shoe lasts, was sus- 
tained. The decree perpetually enjoined the respond- 
ent from making, using or selling lasts, containing the 
invention covered by designated claims of the petition- 
ers’ patent and “any substantial or material part 
thereof, or any substantial equivalent or colorable imi- 
tation thereof.” The respondent later, after final de- 
cree, placed a “sliding link” hinge on the market, which 
was claimed to be a new invention. The petitioners 
thereupon brought, in the court which entered the de- 
cree, the proceedings under review for contempt. 

The order to show cause and supporting affidavits 
were served on the respondent by delivery of copies to 
its attorney of record in the infringement suit and by 
mailing copies to the respondent at its office in Michi- 
gan. The attorney filed the withdrawal of appearance, 
and the respondent appeared specially, and moved to 
dismiss the petition “for lack of jurisdiction over the 
respondent.” In support of this, affidavits were pre- 











sented to the effect that the authority of the attorney 
in the infringement suit terminated on entry of the 
final decree, that the respondent had no place of busi- 
ness in Massachusetts, and had not manufactured, sold 
or used in Massachusetts, the device in question. The 
motion was denied and the respondent was held guilty 
of “civil contempt” for deliberate violation of the in- 
junction. An account was had before a master, and 
a decree entered allowing the petitioners $49,292.89, 
which included $39,576.26 as profits. The Circuit 
Court of Appeals sustained the jurisdiction of the Dis- 
trict Court, but ruled that no recovery could be had 
for profits. 

Reviewing the case on certiorari, the Supreme 
Court, in an opinion by the Cuter Justice, sustained 
the rulings of the District Court both as to jurisdiction 
and the inclusion of profits as an element of damages. 

In regard to the question of jurisdiction the Court 
emphasized the point that this decree bound the re- 
spondent personally in a case over which jurisdiction 
had already been acquired, and that the proceeding 
here was for civil contempt in enforcement of the de- 
cree, requiring no service of process to bring the re- 
spondent within the jurisdiction of the District Court, 
but merely appropriate notice. 


The decree upon the counterclaim bound the respond- 
ent personally. It was a decree which operated continuously 
and perpetually upon the respondent in relation to the pro- 
hibited conduct. The decree was binding upon the respond- 
ent, not simply within the District of Massachusetts, but 
throughout the United States. The respondent could 
not escape the decree by removing from, or staying with- 
out, the District of Massachusetts. Wherever it might con- 
duct its affairs, it would carry with it the prohibition. Dis- 
obedience constituted contempt of the court which rendered 
the decree, and was none the less contempt because the act 
was committed outside the district, as the contempt lay in 
the fact, not in the place, of the disobedience to the require- 
ment. 

In view of the nature and effect of the decree in the in- 
fringement suit, it cannot be said that the suit was termi- 
nated in the sense that the court had no further relation to 
the party subject to its permanent injunction. The terms 
of the injunction continued the relation. The question is 
not one of an attempted rehearing of the merits of the con- 
troversy which was determined by the final decree, or of the 
modification of that decree, after the expiration of the term 
in which an application for that purpose could properly be 
made. . 

In this view, nothing more was required in the pres- 
ent case than appropriate notice of the contempt proceed- 
ing, and that notice the respondent received. We do not 
need to consider the effect of the service of the order to 
show cause with supporting affidavits upon the attorney who 
still appeared of record as the attorney for the respondent 
in the equity suit, but whose authority was alleged to have 
been terminated, or any question of the sufficiency of con- 
structive notice, as the respondent had actual notice. While 
the respondent appeared specially for the purpose of object- 
ing to the jurisdiction of the court, this objection was not 
upon the ground that the respondent did not have notice, 
which manifestly it did have, but that it had not been 
brought into the proceeding by service of process in that 
proceeding, which in view of its relation to the cause was 
unnecessary. Its objection on that ground being overruled, 
the respondent contested its liability. 

As to the propriety of including, as an element of 
damage, the profits gained from the infringement, the 
view was expressed that the Circuit Court had erred 
in imposing a limitation excluding profits. In reaching 
this conclusion recognition was given to the fact that 
the proceeding was for civil, rather than criminal, con- 
tempt, and that its purpose was compensatory, rather 
than for the redress of a public wrong. 

While the distinction is clear between damages, in the 

sense of actual pecuniary loss, and profits, the latter may 


(Continued on page 264) 
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SSAYS in Jurisprudence and the Common Law. 

By Arthur L. Goodhart. 1931. New York: The 

Macmillan Company. Pp. xiii, 295.—It would he 
impossible here to subject all of these essays to critical 
review. The ones believed to be of most interest to 
American lawyers are the first three, the tenth, and the 
thirteenth, but no one of them is lacking in interest. 
The style of the author gives a sparkle to the dreariest 
subject, and the gleam of advocacy which appears when 
dealing with a controversial matter is highly stimu- 
lating. 

In his first chapter, “Determining the Ratio Deci- 
dendi of a Case,”’ Professor Goodhart mobilizes his 
facile powers in an effort to rehabilitate the rapidly 
dwindling doctrine of stare decisis—a doctrine invented 
as a labor-saving administrative device, and taken over 
as a necessary requisite in the administrative ascend- 
ancy of appellate courts. Aside from the administra- 
tive function, the doctrine is the antithesis of the spirit 
of the common law. The common law is essentially 
case law and not one of general principles. Its vitality 
is found in its particularity,—the leaving open of every 
case for a fresh decision. The doctrine of stare decisis, 
on the other hand, necessitates the development of gen- 
eral principles as controls for subsequent cases. Fortu- 
nately, the idea has never worked successfully. There 
need not be any clearer demonstration of the fact that 
it can not work successfully than that made by Pro- 
fessor Goodhart in his analysis through which the ratio 
decidendi or principle of a case is supposedly found. 
As a common law lawyer must always do, he starts with 
the “facts.” But what facts? His whole development 
can not be followed here, but the following excerpts in- 
dicate his conclusions : 

“We do not have to be philosophers to realize that 
facts are not constant but relative. The crucial ques- 
tion is, ‘What facts are we talking about?’ The same 
set of facts may look entirely different to two different 
persons. The judge founds his conclusions upon a 
group of facts selected by him as material, from among 
a large mass of facts, some of which might seem sig- 
nificant to a layman, but which, to a lawyer, are irrele- 
vant. The judge, therefore, reaches a conclusion upon 
the facts as he sees them. It is on these facts that he 
bases his judgment, and not on any others. It follows 
that our task in analyzing a case is not to state the facts 
and the conclusion, but to state the material facts as 
seen by the judge and his conclusion based on them. 
It is by his choice of the material facts that the judge 
creates law.’ 

Then: 

“The court, therefore, creates a principle when it 
determines which are the material and which are the 
immaterial facts on which it bases its decision.”* 


1. p. 10. 
2. p. £2, 





Further : 

“Having established the principle of a case, and 
excluded all dicta, the final step is to determine whether 
or not it is a binding precedent for some succeeding 
case in which the facts are prima facie similar. This 
involves a double analysis. We must first state the ma- 
terial facts in the precedent case and then attempt to 
find the material ones in the second one.’”* 

Still further : 

“It may be said that a doctrine which finds the 
principle of a case in its material facts leaves us with 
hardly any general legal principles, for facts are in- 
finitely various. It is true that facts are infinitely vari- 
ous, but the material facts which are usually found in a 
particular legal relationship are strictly limited. Thus 
the fact that there must be consideration in a simple 
contract is a single material fact although the kinds of 
consideration are unlimited. Again, if A builds a 
reservoir on Blackacre and B builds one on Whiteacre, 
the owners, builders, reservoirs, and fields are differ- 
ent. But the material fact that a person has built a 
reservoir on his land is in each case the same. Of 
course a court can always avoid a precedent by finding 
that an additional fact is material, but if it does so 
without reason the result leads to confusion in the law. 
Such an argument assumes, moreover, that courts are 
disingenuous and arbitrary.’* 

In the last excerpt Professor Goodhart recognizes 
the danger to the doctrine of stare decisis in deducing 
principles from facts, and seeks to avoid the danger by 
making “material facts” very few and simple. But 
note his illustrations: “ . consideration . . . a sin- 
gle material fact.” Probably most American law stu- 
dents would cite consideration as one of the subtlest of 
legal doctrines known to the law. Then, next, what is 
a “reservoir?” Is it water brought on land for rice 
growing, a body of water for city purposes, the dam- 
ming of a stream for an irrigation project, a small pond 
for watering cattle? The determination that each is a 
reservoir, clearly would not make Rylands v. Fletcher 
controlling. Is it not in the finding of additional or 
different, or the absence of, “facts” that the judicial 
process has developed its robust vitality? And is not 
this the guarantee against disingenuousness and arbi- 
trariness? Why bother about searching for the spirit 
or ratio decidendi of a case when a judge may not only 
find any one of several in any important case, but 
moreover may say that the case before him is such as 
to demand or not the ratio decidendi which he has 
found? As a means of politely closing an argument in 
the face of an insistent counsel, or for avoiding an ar- 
gument which seems to leave no escape; as a means of 
dispatching business when the lines are well grooved 
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or when there are equally appealing alternatives; as a 
means of controlling courts below, stare decisis has a 
place. But as a control of judgment when judgment 
should be unfettered, it has no place in the common 
law. 

A good instance of what occurs when stare decisis 
is raised to a metaphysical plane is shown in Professor 
Goodhart’s chapter, “The Palsgraf Case,” in which he 
takes a dictum of a celebrated English case as a prin- 
ciple® by which to show the Palsgraf case to be wrong, 
or vice versa. I dare say that any lawyer coming to 
those cases on their facts so clearly argued for by Pro- 
fessor Goodhart in the first chapter, would never see 
any conflict between them. One a fire case, the other 
a railway passenger case, both difficult to decide, the 
respective courts subjected them to the judicial process 
and got results which are about as good as can be ex- 
pected of human judgment. The conflict of principle 
found in the two cases by the distinguished author is 
the result of a form of generalization utterly foreign 
to the judicial process of the common law. 

Chapter 3, dealing with case law in England and 
America is a very enlightening comparison of Eng- 
lish methods and American methods of common law 
administration, with a very plausible explanation of 
why stare decisis has so little place in America as com- 
pared with England. The only criticism to be offered 
is of the author’s insistence that the doctrine is ad- 
hered to in England. Naturally a single court can 
keep its administrative machinery and scheme of things 
more intact than can numerous courts, but, aside from 
that, it is not believed that the English courts are any 
less adept at reaching the judgments they think should 
be reached than are American courts. They probably 
merely make use of their expansive doctrinal terms 
more artistically, realizing that such terms are terms of 
art and not scientific terms. For instance, the term 
“direct cause” serves for any purpose in an English 
court when liability is imposed in a traffic or transpor- 
tation case; the doctrine of Fletcher v. Rylands® serves 
for any purpose where the land owner or one making 
use of land is held for hurts the result of developments 
upon his premises; malice, fair competition, libel, and 
a few such general terms, equally expansible or col- 
lapsible as may suit the court’s purposes, are sufficient 
for English judges, whereas American judges keep 
straining and straining to make legal doctrine by end- 
less refinement seem to do the work of judging itself. 
This seeming stability of language gives stare decisis a 
foundation that in fact it does not have, as numerous 
recent decisions of the Court of King’s Bench and 
House of Lords attest.’ 

The final chapter comparing decisions of the New 
York Court of Appeals and the House of Lords seems 
to be but an illustration of this very thing. Because 
the House of Lords decides a case one way and the 
New York Court another way does not mean that the 
position could not be reversed. Compare Roberson 
v. Rochester Folding Box Co.’ with Tolley v. J. S. Fry 
& Sons.° But what makes a court decide one way or 
another may be something very remote from legal 





5. p. 136, 

6. Fletcher v. Rylands (1866) L. R. 1 Ex. 265. 

7. Robert Addie & Sons v. Dumbreck (1929) A. C. 358, 45 
tT. &.. B Bers Excelsior Wire Rope Co. v. Callan (1930) ‘. 
404, 99 L, f: K. B. 380; Chapman v. Saddler & Co. (1929) A. G 
584; 45 T. L. R. 456; Swadling v. Cooper (1931) A. C. 1; Steamship 
Singleton Abbey v. Steamship Paludina (1927) App. Cas. 16; Watt v. 


Longsdon (1930) 1 K. B. 130, 69 A. L. R. 1005; Tolley v. J. S. Fry 
& Sons (1931) A. C. 333; Sorrell v. Smith (1925) A. C. 700; 
Jasperson v. Dominion Tobacco Co. (1923) A. C. 709 (Privy Council). 


8. Roberson v. Rochester Folding Box Co., 171 N. Y., 588 (1906), 
64 N. E. 442. 
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Tolley v. J. S. Fry & Sons. 












theory, and one intelligent court will no more than an- 
other permit legal theory to get in the way of a desired 
decision, unless, of course, it thinks that to change a 
policy is not worth the effort required in realigning its 
theory patterns over a broad area. 

In Chapter 6, Professor Goodhart first developed 
a favorite theme of his, viz., “liability only for foreseen 
consequences of a negligent act.’”’ Aside from the un- 
necessary and abstruse attempt to define “act” and its 
“consequence,” he uncovered some very significant 
ideas about negligence cases. He observed, for in- 
stance, the distinction between “duty” and “negligence” 
(violation of duty), a distinction not always recog- 
nized. He also saw that negligence is a matter of 
“foreseeability.” He further saw that “duties” are 
specific and related to particular persons, particular in- 
terests, and particular hazards. While he doubtless 
realized that both duty and violation of duty are essen- 
tial in fixing responsibility in any “negligence” case, he 
did not apparently appreciate that while “duty” is a 
formula for the judge, “negligence” is a jury formula. 
He also did not realize that in the determination of 
“duty” by the judge foreseeability is only one of many 
factors, while in the determination of “negligence” 
foreseeability is the sole formula which has been de- 
veloped for obtaining a jury judgment. In failing to 
appreciate the respective functions of the two terms, 
as well as the respective functions of judge and jury, 
he is led into error in thinking the dictum in the Smith 
case” and the decision in the Polemis case are in con- 
flict with the foreseeability formula as a test of negli- 
gence. In those cases the scope of duty was the diffi- 
cult problem, while negligence was relatively easy. It 
may be added also, that none of the particularity re- 
quired of the judge in determining duty is reflected in 
the foreseeability formula employed to obtain a jury’s 
judgment as to the violation of duty (negligence). 

Professor Goodhart’s conclusion that a negligent 
wrongdoer should be liable only for the foreseen con- 
sequences of his conduct does not follow. Nor does it 
follow that he should be liable for all the consequences. 
Either may or may not follow in a particular case, de- 
pending upon the concurrence of judge and jury. In 
the fire cases, as in the Smith'? and Polemis™ cases, re- 
sponsibility may be extended very far. On the other 
hand, in other cases or in other courts, as in the Pals- 
graf'* and Ryan"® cases, liability is cut short. Both 
parts of the formula allow the greatest flexibility of 
judgment both by judge and jury. The difficulty that 
Professor Goodhart and others encounter is that they 
insist on each of the two main prongs of the general 
formula, designed for the dual operation of judge and 
jury, carrying the whole load of responsibility and also 
in expecting too certain results. Instead, the formula 
is an allocating device, and each prong has a function 
to serve. In torts cases, as in all other cases, the secret 
of responsibility is withheld until it has been subjected 
to men’s judgment. 

But it must not be understood that these differ- 
ences of opinion as to legal theories and their vitality 
are a condemnation of Professor Goodhart’s contribu- 
tions. Whether you agree or not, you always respect 
his views and his power of presenting them, and aside 
from a few highly controversial points you are carried 

10. Smith v. London & | y Co. (1870) L. 2 é < P. 14, 
11. Polemis v. Furness, Wieny eo Co. (1921) 3 K. 

12. Supra, n. 10. 

13. Supra, n. 11. 

14. Palsgraf v. Long Island R. Co., 248 N. Y. 339 (1928) 162 
N. E. 99, 59 A. L. R. 1253 


15. Ryan v. New York Cent. R. Co., 35 N. Y. 210 (1866) 
91 Am. Dec, 49. 
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along to agreement by the very deftness of his strokes. 
Particularly would | call attention to the chapter on 
“costs.” There is probably as much misunderstanding 
in this country of the part which costs are made to 
play in English law administration as on any other 
English practice. 

The type of book here presented is one to be en- 
couraged in that it gives great latitude to the original- 
ity of the scholar and makes it possible for the lawyer 
to make use of an hour here and there to the under- 
standing of many of the problems common to the juris- 
prudence of this and other countries. 

LEON GREEN. 
Law School, Northwestern University. 


Frankenstein, Incorporated. By I. Maurice 
Wormser. 1931. New York: Whittlesey House 
(McGraw-Hill Book Company). Pp. ix, 242.—In 
this vigorous and readable book Professor Wormser 
submits for popular as well as professional consump- 
tion much solid information as to the past and present 
of corporations. [lis thesis takes this form: Society 
has created a class of artificia! beings which, like 
I‘rankenstein’s monster, threaten the security and well- 
heing of mankind. This rhetoric, though justified by 
the attention it will command, is not unembarrassing 
to its author. For consistency with it prevents clear 
statement of his perception that society does not in 
truth create a being when it grants incorporation. 
Rather, it confers upon its grantees, or the persons 
whose jumping-jacks they are, certain privileges—of 
maintaining (unless they prefer a dummy) a potent 
being as real and natural as a football team, and 
of considerable irresponsibility for what they do 
through it. 

The historical chapters refresh recollection that 
in early days these privileges, recognized as of tn- 
perium in imperio, were granted sparingly, as a public 
trust. Eager bidders finally induced society to grant 
them indiscriminately; and latterly, since States have 
been competing for incorporation fees, with prodigal 
enlargements. Society was persuaded by promise of 
rich rewards in goods and services. It has got them. 
Yet it might well (though Mr. Wormser does not say 
so) seek to rescind its bargain as inequitable if it still 
remembered that it had made one. For it has lost a 
lot that it would never knowingly have bargained 
away—notably the personal dignity and importance of 
most of its members. 

But it is idle to suppose that we can soon 
or easily have again a_ society composed largely 
of individuals as rugged as those who direct great 
corporations. Nor are anti-trust laws a_ practical 
means to that end; the chapter on that subject 
is aecquiescent in the disappearance of competition 
as it used to be. We must keep Leviathan because 
we can no longer get along without him. But we 
cannot much longer get along with him either if we 
persist in letting his mahouts drive him wildly on 
frolics of their own. We must revive and enforce 
the conception of corporate privilege as a pute trust. 

The bulk emphasis of the book is on particular 
breaches of trust: ¢. g., the manipulation of dummy 
corporations, dummy directors, and pyramids of hold- 
ing companies; the “milking” of corporations by pro- 
moters or controlling interests; the copious output of 
non-par stock, capitalizing speculative hopes. But Mr. 
Wormser sees beyond such particular “ills and abuses :” 
“Business depression, unemployment, low wages, finan- 
cial dishonesty, and corrupt politics are more closely 





connected with essentially unsound corporate practices 
and grossly mistaken corporate vision than is gener- 
ally realized.” Sound corporate vision would conform 
conduct with perception that the salvation of capitalism 
depends upon what Mr. Wormser boldly calls its ‘‘so- 
cialization.” 

An individualist, writing for individualists, he 
appeals in the first instance to individual conscience, 
exhorting the masters of great corporations to “ac- 
cept the social responsibility which accompanies vast 
power” “They can because they ought,” he says on 
the authority of Immanuel Kant. Can they? How 
long would a financier’s power last if, because he oug/i 
to put social interests first, he denied himself and his 
constituents the stock-market profits they could get 
through improvident expansion of plants, staffs, pro- 
duction and sales at the peak of a bull market? Some- 
one else would over-stimulate and over-feed the public 
appetite for commodities and corporate insecurities if 
he did not. Knowing in his heart that the compulsion 
of the Categorical Imperative and the Golden Rule is 
insufficient, Mr. Wormser urges also that the public 
have representation on boards of directors of corpora- 
tions “in which the community is necessarily inter- 
ested.” This, like public supervision of banks through 
examiners, might not be altogether futile. It seems 
obvious, however, that anti-social corporate practices, 
ever changing from old clothes to new, will continue 
so long as they are profitable—that the only way to 
prevent them is to make the profits of corporate man- 
agement depend upon service rather to universal than 
to particular interests. 

If Mr. Wormser sees this, he does not say so. 
The inadequacy of his proposals may, however, be 
wise. For essential to the efficacy of any plan which 
on paper may seem less inadequate (that, for example, 
of four able economists, published as a supplement to 
the New Republic of January 13, 1932) is power to 
put it over—which involves willingness to accept it on 
the part of those most powerful in our society. Now 
that the devil, taking the hindmost, has by so doing 
shaken the security of the foremost also, the latter see 
clearly their own authentically selfish interest in “the 
security of each and the welfare of all.” But that 
selfish interest, universal though it is, is with all of us 
constantly yielding priority as a motive of conduct to 
particular interests inconsistent with it. In the days 
of the pygmies, an economic anarchy (‘rugged indi- 
vidualism” if preferred) in which particular interests, 
allowed free play, somewhat checked and balanced one 
another’s excesses, may in fact have secured a prac- 
tical maximum of general welfare. But those days 
are gone. The problem now is to enforce subordina- 
tion of particular interests to universal. The will 
that this be done, stimulated by recognition of uni- 
versal interests as selfish, may be further stimulated 
by calling them righteous. Mr. Wormser’s moral ex- 
hortations (they spring from an intensity of convic- 
tion which may spurn this Machiavellian justification ) 
may therefore be more practical than hard-boiled “so- 
cial realists” are likely to suppose. And an aroused 
will to save capitalism may, by the very inadequacy of 
such proposals as Mr. Wormser’s be stimulated to 
seek and support an adequate plan. 

Yale Law School. WALTER NELLES. 


Secrets of a Solicitor, By Edward Maltby. 
1930. London: John Long Ltd.—From reading Mr. 
Maltby’s highly arresting secrets one gets the impres- 
sion that the life of a solicitor is an extremely engross- 
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ing one. Perhaps the author had more than his share 
of engaging cases, but even so the volume comes to 
an end all too soon. 

A smooth and pleasant style, coupled with a felic- 
itous knack of story-telling, makes the Secrets of 
Solicitor a book to read for pure entertainment. 

* 


The World, The House and The Bar. By Sir 
Ellis Hume-Williams. 1930. London: John Murray. 
_- Sit Ellis Hume-Williams, profound lawyer that he 

has not in this volume made so good a record as 
his case deserves. Perhaps an excess of modesty is 
the answer; or more likely a high regard for profes- 
sional secrecy, when one ‘considers that for years he 
was on one side or the other of all the sensational 
matrimonial cases. But even so, the volume is in- 
teresting and well presented. 

* O* 

Gifts of Life. By Emil Ludwig. 1931. Boston: 
Little Brown and Co.—Here we find the biographer 
of great men writing of his own life and times, and 
we learn that he, as many men of letters, prepared 
for a legal career and took his doctorate in law. Many 
of the great and near great walk through his pages. 
Of lawyers we catch a glimpse of Jhering, and chat 
for a moment with Asquith, Haldane, Borah, and the 
great Mr. Justice Holmes. Those who like Ludwig 
should read Gifts of Life. 


President and Chief Seated: The Life and Pub- 
lic Services of Wilham Howard Taft. By Francis 
McHale. 1931. Philadelphia: Dorrance & Co.—It 
will, I suspect, be some years before a definitive biog- 
raphy is written of that very remarkable man who 
became President and Chief Justice. This volume 
makes no pretence of being definitive, but is rather a 
readable factual account of the life of William How- 
ard Taft, and as such adequately fulfills its purpose. 


Portraits in Miniature. By Lytton Strachey. 1931. 
New York: Harcourt Brace and Co.—The master biog- 
rapher, in this collection of fascinating pen pictures, 
sketches briefly the characters of two lawyers: James 
Boswell, the biographer of Dr. Johnson; and_ the 
Président de Brosses, scholar, lawyer, judge, and the 
only one who ever got the better of Voltaire in a 
dispute. 


as 
ok 


Fifty Years of Famous Judges. By Evelyn 
Graham. 1930. London: John Long Ltd.—Brief ac- 
counts of the lives of fourteen English judges are 
included in this volume. The volume partakes of the 
defect, if it be a defect, in the author’s earlier Lord 
Darling and His Famous Trials—that is, the judge 
is soon abandoned for a running account of the fa- 
mous trials at which he presided. The method is en- 
tirely different from that employed by Lord Birken- 
head in his very lawyer-like volume, Fourteen Eng- 
lish Judges. 

New York City. Joseph HowLanp CoLLins 


The Law of Leases of Real Property. By Clar- 
ence M. Lewis. 1930. New York: Baker, Voorhis 
& Co. Pp. Ixx, 884.—This second edition of Mr. 
Lewis’ work is based upon the same plan as was the 
first. The skeleton of the book is composed of 46 
clauses ; these clauses cover all the points that would be 
included in almost any term lease. Many of the more 
important clauses are stated in several varying forms. 
Each of these clauses or group of alternative clauses 


is taken separately as a text and followed by from 
2 to 55 pages of comment. This comment consists of 
extracts from opinions and notes from law reviews 
dealing with the various problems of law suggested by 
the clause of the lease under discussion. 

The present edition is much larger than the first, 
this expansion being almost wholly in an increase in 
the amount of comment following the various clauses. 
One new clause has been added, namely, the covenant 
to furnish heat and steam, and the three forms of 
long-term leases are also new. 

That this second edition should have been issued 
and in this enlarged form indicates that the first edi- 
tion was successiul. There seems no reason to believe 
that this present edition will not also meet for the prac- 
ticing lawyer the same need that the first edition did, 
that is, a handy statement of forms covering the entire 
subject matter of the lease, together with suggestions (in 
the extracts from cases and articles) of the possible dif- 
ficulties connected with the particular clause. At the 
same time it may be doubted whether the usefulness of 
this edition has been increased in the same proportion as 
its bulk. A text that consists, as this does, of extracts, 
has necessarily a certain disjointed effect. When, as 
in the first edition, the extracts are comparatively few 
in number on any one topic, the unity of it can be kept 
in mind. When, as in the present edition, the attempt 
is made to cover more points under the particular 
clause that serves as the text, there is a difficulty in 
making the material stick together even to the com- 
paratively slight extent that the purpose of the book 
demands. That is, in some parts of the book, there 
is now so much bulk of comment that it ceases to be 
comment and forms a text by itself. See for example 
“taxes and water rents” (pp. 140 to 105); “covenant 
for quiet enjoyment” (pp. 472 to Tt “deposit for 
security and liquidated damages” (pp. 520-557). It 
is then open to the objection that any treatise would 
be that was composed simply of extracts. 

This objection, for whatever it is worth, applies 
however only to certain clauses and in its entirety the 
substantial value of the volume is unquestionable. It 
is helpful to have the clauses and the relevant material 
in accessible shape. The practitioner who uses the 
book, if he feels the possible difficulty above referred 
to, will probably make his own sub-heads or cross 
references in the text. 

Harry A. BIGELow. 

Law School, University of Chicago. 


Bureaucracy Triumphant. By Carleton Kemp 
Allen. 1931. London: Humphrey Milford. Pp. 148. 
—In this little book Mr. Allen, an Oxford scholar 
who is at present secretary of the Rhodes trust, and 
is known as the author of “Law in the Making,’' has 
reprinted three magazine articles and two long book 
reviews, the earliest of which was originally published 
in 1923 and the latest in 1931. During these years 
there has been increasing interest in Engla 2nd among 
lawyers and laymen alike in the broad powers of 
quasi-legislative and quasi-judicial character now ex- 
ercised by Ministers and administrative boards. This 
interest has resulted in the publication of scholarly 
studies by W. A. Robson* and F. J. Port,* and in a 
polemic against the whole system of administrative 


1, Lew in the Making, by Carleton Kemp Allen (2nd ed.), Ox 
ford, 1930. 

2. Justice and Administrative Law, hy William A. Robson. Lon- 
don, 1928, 

8. Administrative Law, by Frederick John Port. London and 
New York. 1929. 
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authority by Lord Chief Justice Hewart.* Mr. Allen’s 
little book is in effect a pendant to the broader canvas 
of Lord Hewart. The papers which make it up, ail 
of which deal with the general question of the powers 
of administrative officials, sound an alarmist note. The 
author’s attitude is that of the writer of a brief; and 
it is as a brief that the book must be read. 

Mr. Allen’s central thesis is that British admin- 
istrative officials have in many instances been guilty of 
outrageous and dishonorable infringements on indi- 
vidual rights, and that this has been possible because 
of the diminished effectiveness of legislative and ju- 
dicial safeguards against administrative abuses. He 
cites chapter and verse. The most flagrant instances 
relate to attempts by the Crown through its officials 
to evade its contract obligations, attempts which it has 
too often been impossible to defeat because of the 
narrow scope of the right to sue the government in 
the courts. Mr. Allen is quite right in insisting with 
Lord Justice Scrutton that “the whole subject of 
proceedings against government departments is in a 
very unsatisfactory state’ (p. 19), and in the United 
States no less than in England. It is to be noted, 
however, that of the ten cases of this character which 
he discusses, the courts were able to afford relief in 
six. It is also to be noted that these cases have no 
direct bearing on the main question with which Mr. 
Allen is concerned, namely the policy of exercising 
the regulatory power of government through the quasi- 
legislative and quasi-judicial action of administrative 
officials. When Mr. Allen takes up cases of regula- 
tion, he describes four (pp. 29-32) in which highly 
unreasonable and arbitrary requirements by the regu- 
lating authority made it necessary for the aggrieved 
individual to seek protection in the courts. In all of 
them the protection was duly given. 

Mr. Allen's chief indictment against the system of 
regulation through administrative rules and orders cen- 
ters on the English practice of conferring on officials 
by statute the power to make rules and regulations 
which may vary the provisions of the statute itself. A 
statutory grant in these terms has the effect of depriv- 
ing the courts of power to pass upon whether or not 
the rules and regulations made under it are ultra vires. 
Such a situation is certainly shocking, and opens the 
door to grave abuses. It is, however, no integral or 
essential part of the system of administrative regula- 
tion, and nothing like it exists in the well developed 
administrative system which has taken form in the 
United States. It is furthermore to be noted that the 
British practice has grown up with the full concur- 
rence of the courts and rests directly on a decision of 
the House of Lords.*° Quite recently, since the im- 
plications of the practice have been attracting atten- 
tion, the Court of Appeal has inserted a wedge which 
may do something to undermine it.° 


That the system of governmental regulation 
through rules and orders of administrative bodies 


creates opportunities for abuse and dangers which 
must be guarded against, no one would deny. There 
are, however, two ways of approaching the weaknesses 
and defects of the system. One way is by undertaking 
to examine what the system as a system is worth in 
comparison with possible alternatives. What are the 
problems and conditions to meet which it was built up 
and elaborated and extended? Do present-day condi- 
tions of congestion and mobility of population, large 
scale production and distribution, distance between 


4. The New Despotism, by Lord Hewart of Bury. New York. 1929. 
o>. Institute of Patent ; 
6. Ex parte } 


{1894} A. C. 347. 


Agents v. Lockwood 


Yate [1930] 2 K. B. 98. 








producer and consumer, call for the regulation of most 
or many of the things we are attempting to regulate? 
If so, given the physical limits of the activities of hu- 
man beings, can all the rules in accordance with which 
such regulation is to go on be devised and criticized 
and formulated by the supreme central legislative 
body? Are elected representatives of the people the 
fittest persons to formulate such rules in detail? Is 
court procedure, devised to settle disputes between a 
pair of individuals, the fittest mechanism for securing 
observance of such rules? All these questions require 
patient analysis of the facts and of the interests in- 
volved; and if the balance of considerations seems to 
require a negative answer to any of the last three, the 
need for some measure of administrative regulation is 
established. The question can then be faced as to how 
far such regulation is to extend and how it is to he 
organized to minimize its defects and possible dangers. 
The question becomes a practical one of details and 
devices, a question for cool-headed choice of the least 
among a number of possible evils. 

There is a second and different method of ap- 
proach which Mr. Allen, like Lord Hewart, seems too 
often to follow. This is to avoid grappling with the 
practical exigencies of government, but instead to re- 
vert at once to theoretical first principles. Mr. Allen 
admits that, on the whole, administrative regulation 
does not work badly. “Departmental regulation is 
sometimes sharply criticized but there is no 
ground for thinking it any worse than much parlia- 
mentary legislation. It is not necessarily arbitrary or 
ill-considered since it is usually the result of careful 
consultation with competent representatives of the in- 
terests which it chiefly affects. 3ut this prag- 
matic test is hardly sufficient. . . . Are we in the pres- 
ence of a constitutional danger? Is any fundamental 
principle of our system of government threatened—for 
example the separation of powers?” (pp. 57-8). Mr. 
Allen answers the latter question in the affirmative—he 
concludes that the principle of “separation of powers” 
is gravely threatened by the growth of administrative 
regulation, and this constitutes the most articulate and 
definite of the grounds which he alleges for his criti- 
cism of the system. An insistence upon the abstract 
principle of the “separation of powers” is surely novel 
in English constitutional theory, and represents a ten- 
dency toward a point of view from which American 
legal thought has largely emancipated itself. 

A second and somewhat less overt ground for Mr. 
Allen’s general disparagement of administrative regu- 
lation makes itself constantly felt in recurrent adjec- 
tives and epithets which he applies to officials. He 
speaks of the “tortuous processes of the official mind” 
(p. 19) ; of “bureaucracy overreaching itself” (p. 12) ; 
of “the bureaucratic mind which combines the 
method of the bully with those of the casuist” (p. 21) ; 
of “the august ministerial countenance” (p. 55); of 
“specialized virtuosity” (p. 67); and has a fling at 
“those who desire to see a Sidney Webbean England” 
(p. 22). One cannot escape the feeling that the emo- 
tional attitude disclosed in these phrases is at the bot- 
tom of much of Mr. Allen’s legal argument; and 
coupled with it are indications of an equally emotional 
desire for a return to a greater measure of laissez 
faire. 

What remedies does Mr. Allen propose to remove 
his dissatisfactions with current conditions? So far as 
administrative regulations are concerned, his proposal 
to restore to the courts the power to decide whether 
such regulations are ultra vires is thoroughly sound. 
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It is more difficult to agree with his suggestion that the 
practice of delegated legislation should be curtailed, 
and that many of the regulations now embodied in ad- 
ministrative rules should take the form of statutes, or 
at least become effective only after detailed parliamen- 
tary scrutiny. We in America are only too aware of 
the disadvantages which follow when the central legis- 
lative body insists on passing directly on countless mat- 
ters of detail. If governmental regulation is to be 
applied at all it should be applied intelligently and effi- 
ciently ; and, given the limitations of time and knowl- 
edge, a central legislative body can get no more than a 
certain amount of business done efficiently and intelli- 
gently. This does not necessarily mean, as Mr. Allen 
seems to suppose, that additional business should not 
be done at all, or that the need to resort to delegated 
legislation indicates the bankruptcy of representative 
government (p. 94). Much of the detailed legislation 
enacted by American legislatures is as much delegated 
legislation as the rules and regulations adopted by ad- 
ministrative agencies; only the delegation is to legisla- 
tive committees rather than to administrative officials, 
and the legislative scrutiny which is applied to the work 
of these committees is equally slight and perfunctory. 
Nor is it sound to disregard, as Mr. Allen does (p. 84), 
the need for specialized competence in formulating the 
details of regulation in technical fields. While it is 
perfectly true that the expert should always be ulti- 
mately subject to control by the wider point of view of 
the “outsider trained in general political method” 
(p. 85), this does not mean that such control can be 
most efficiently exercised by being brought to bear on 
every detail in advance; as a general rule it can be 
made effective through the power of the legislature to 
amend the statute under which the administrative 
agency acts, when the need for such correction he- 
comes apparent. 

Mr. Allen is on surer ground when he argues for 
the need of bringing more order and definiteness into 
our administrative law, and when he points out that 
this cannot be done until we frankly recognize that in 
fact we already have a body of administrative law, 
however unwilling we may be to acknowledge its ex- 
istence. Many of his suggestions, for example with 
regard to reducing the cost of relief in administrative 
cases, the desirability of providing more adequate 
methods of relief against government and the like, are 
interesting and constructive. The value of his book 
as a whole suffers from the superficial character of 
much of its reasoning, from its failure to come to grips 
with the exigencies of practical situations, and from its 
constant reflection of emotional attitudes embodied in 
shibboleths and catchwords. 

Joun DICKINSON. 

Law School, University of Pennsylvania. 


American Law of Charter Parties and Ocean 
Bills of Lading. By Wharton Poor. 1930. Albany: 
Matthew Bender & Co. Pp. xii, 418—This work 
offers an excellent bird’s-eye view of the subjects cov- 
ered. Furthermore, the completeness and accuracy of 
the cited authorities should be exceedingly helpful. 

As the editor sets forth, the revised edition in- 
cludes a discussion of the well-knawn shipping docu- 
ments clause by clause and in the light of a number of 
important decisions rendered by the United States 
Supreme Court since the publication of the first edition 
ten years ago. 

The first edition has been corrected so as to be in 












line with the latest decisions. Also, valuable additional 
forms have been added to the appendices. A listing of 
the chapter titles gives an idea of the scope of the 
work. They read: Time Charter, Voyage Charter, 
Demurrage, Bills of Lading, Damages. 

Matters of practice are not covered by the book. 

Although the author says that “a discussion of 
general average is outside the scope of this work,” he 
does discuss the fact that bills of lading clauses ordi- 
narily do not affect rights and obligations as to general 
average between goods and ship. Furthermore, the 
appendices include the New York-Antwerp rules, 1924; 
and, because the 1890 rules still are incorporated by 
reference in many charter and bill of lading forms, 
these too are set forth. 

The appendices also contain the |Jnited States 
Arbitration Act, the Harter Act, Federal Bills of Lad- 
ing Act, and the British Carriage of Goods by Sea 
Act, 1924. 

The text reads that the British Carriage of Goods 
Act, 1924, “enacts into law the so-called Hague Rules. 

” These rules, according to the author, “have also 
been enacted in some British colonies, and in Belgium, 
Holland and Australia;” and “the proponents of the 
rules expect that they will shortly be adopted univer- 
sally on the Continent of Europe, by the United States 
and elsewhere.” The book is dedicated to Charles S. 
Haight, internationally recognized admiralty lawyer. In 
view of Mr. Haight’s part in the formulation of the 
Hague Rules at the International Conference on Mari- 
time Law in 1922 and his long championship of their 
adoption by the Congress of the United States, it is 
surprising that the text contains but a limited discus- 
sion of these rules and of the case or two that had been 
decided under the British Act at the time the book was 
printed. If the Congress of the United States should 
pass the Hague Rules even in some modified form, all 
available information as to these rules immediately 
would become of great interest to the shipping public 
as well as to the Bar. Possibly Mr. Poor can be 
counted upon to prepare another revised edition when 
and if legislation relative to the Hague Rules is actu- 
ally passed by the Congress. 

ARTHUR M., Geary. 

Portland, Oregon. 





Leading Articles in Current 
Legal Periodicals 


Law Quarterly Review, January (Carswell Co., Toronto) 
—The Constitutional Position of the Judges, by Prof. Sir W. 
S. Holdsworth; The Lawyer as a Citizen of the World, by 
Right Hon. Sir Frederick Pollock; Inferences from a Prospec- 
tus, by Arthur Stiebel; The Conflict of Law and Commerce, 
by R. S. T. Chorley; Incidence of Cost of Repairs to Settled 
Property, by Walter Strachan; The Mixed Courts of Egypt, 
by Sir J. H. Percival; Damages in Contract at Common Law, 
by George T. Washington. 


Temple Law Quarterly, February (Philadelphia)—Mr. 
Justice Holmes, by Francis Biddle; What is the “Subject of 
Bankruptcies”? by A. B. Kreft; The Exemption for- Federal 
Tax Purposes, of Attorneys’ Fees from States and Political 
Subdivisions of States, by Wm. Cutler Thompson; French Con- 
stitution, Courts and Lawyers, by Samuel P. Weaver; The 
Element of Hostility in Adverse Possession, by William Stern- 
berg; Some Legal Aspects of Stock Rights, by L. L. Briggs. 


American Journal of International Law, January (Wash- 
ington, D. C.)—The Tenth Year of the Permanent Court of 
International Justice, by Manley O. Hudson; Justiciable and 
Other Disputes, by Sir John Fischer Williams; The Two- 
Thirds Rule in Senate Action upon Treaties, 1789-1901, by 
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R. Earl McClendon; Scandinavian Claims to Jurisdiction over 
Territorial Waters, by Thorsten Kalijarvi; Finland’s Treaties 
for the Peaceful Settlement of International Disputes, by Eric 
Cyril Bellquist; The Two Institutes of International Law, by 
James Brown Scott. 

New York University Law Quarterly Review, December 
(New York City)—Divorce and Covenant not to sue for Main- 
tenance, by George J. Webber; The Copyright Situation as 
Affecting Radio Broadcasting, by Lawrence P. Simpson; In- 
ternational Legislation on Social Questions, by William M. 
Hepburn. 

Wisconsin Law Review, February (Madison, Wis.)— 

“Arising out of and in the Course of the Employment” in 
Workmen’s Compensation Laws—Part II, by Ray A. Brown; 
Iixtent to Which Courts of Review Will Consider Questions 
not Properly Raised and Preserved—Part I, by Richard V. 
Campbell. 

Harvard Law Review, January (Cambridge, Mass.)—The 
Extraterritorial Powers of Receivers, by John E. Laughlin, 
Jr.; The Old Action of Account, by Edmund O. Belsheim; The 
Recovery of legal and Unconstitutional Taxes, by Oliver r. 
Field; A Note on “Crimes Known to the Police,” by Sam B. 
Warner. 

Journal of Criminal Law and Criminology, January (Chi- 
cago)—Some Observations Concerning Organized Crime, by 
Henry Barrett Chamberlin; Society’s Responsibility for 
Crime, by E. R. Cass; Analysis of Criticism of the Grand Jury, 
by Jerome Hall; Criminal Justice and the Poor, by Samuel 
Rubin; Abstract of the “Wickersham” Police Report, by Au- 
gust Vollmer; Liaison Teaching of Psychiatry in Law Schools, 
by Franklin G. Ebaugh and Roland A. Jefferson. 

Iowa Law Review, January (lowa City)—Conventions of 
the Eighteenth Century Constitution, by Sir William S. Holds- 
worth; Commentary on the lowa Workmen’s Compensation Act 
-I, by Maurice H. Merrill; Preparatory Work in the Prepa- 
ration of Treaties—I, by Robert W. Miller; The Antecedent 
Debt and the Sale or Mortgage of Personalty, by Andrew J. 
Kolyn. 

University of Pennsylvania Law Review, February (Phila- 
delphia)—The Supreme Court and State Action Challenged 
under the Fourteenth Amendment, 1930-1931, by Pendleton 
Howard; The Rule in Shelley’s Case in Pennsylvania (Part I), 
by Reynolds D. Brown; Reduction of Tax Exemptions by 
Reason of Receipt of Tax-Exempt Income, by Robert C. 
Brown. 


University of Pennsylvania Law Review, March (Phila- 
delphia, Pa.)—Liability in Pennsylvania for Physical Effects 
of Fright, by Francis H, Bohlen, Harry Polikoff; Application 


of the Obligation of Contract Clause to State Promises, by 
Maurice H. Merrill; Protective Committees, by Chester Rohr- 
lich; Consequential Damages in Contract, by Ralph S. Bauer. 

Idaho Law Journal, January 
tion between Sureties and Guarantors, by Maurice H. Merrill; 
The Permanent Court of International Justice; The Current 
Development of International Law, by Manley O. Hudson; The 
Robed Umpire, by Hoyt E. Ray. 

Illinois Law Review, 


(Moscow, Ida.)—Contribu- 


February (Chicago)—Academic 
Preparation for Admission to a Law School, by William L. 
Eagleton; What Courts Do in Fact, by Jerome Frank; Re- 
statement of the Law of Contracts—lIIlinois Annotations, by 
Harold Wright Holt. 

Illinois Law Review, March (Chicago, Ill.)—Allocation 
of Corporate Net Income for Purposes of Taxation, by Joseph 
Wallace Huston; What Courts Do in Fact, by Jerome Frank. 

University of Cincinnati Law Review, January (Cincin- 
nati)—-On Business Facts, by Nathan Isaacs: Some Phases of 


Valuation by the Ohio Public Utilities Commission, by Irwin 
S. Rosenbaum. 
Mississippi Law Journal, February (University, Miss.) 


Relation of the Municipal Corporation to the State, by K. P. 
Vinsel; The County Courts in Mississippi, by P. S. Sikes; 
Statutes of Descent and Distribution, by E. R. Farris; A Dis- 
cussion of the Extent to Which the Constitution of the United 
States Authorizes a Judicial Review of the Decisions of Ad- 
ministrative Tribunals, by J. C. Satterfield. 


Michigan Law Review, February (Ann Arbor)—The As- 


signment of Trade Marks and Trade Names, by Grover C. 
Grismore; Insolvency Statutes Preferring Wages Due Em- 
ployees, by Paul G. Kauper; The Constitution and the Inter- 


Civil Plead- 


national Labor Conventions, by Harold W. Stoke; 
ing in Scotland, Part I, by Robert Wyness Millar. 




















Columbia Law Review, February (New York City)—The 
Problem of Trust Reform, by Walton H. Hamilton; Industrial 
Mergers and the Anti-Trust Laws, by Milton Handler; An 
Appraisal of the Work of the lederal Trade Commission, by 
Myron W. Watkins. 

Commercial Law Journal, March (Chicago)—Origin and 
History of the Bankruptcy Law, by O. O. Vrooman; Washing- 
ton, our Convention City, by Paul R. Kach; Principles of Bail- 
ment, by William King Laidlaw; George Washington, Myth 
or Man, by Sol Weiss; A Set of Teeth that Bites, by Charles 
Dautch; Problems of the Receiving Attorney, by Walter S. 
Dillon; Lawyer, What of the Future? by Herbert U. Feibel- 
man. 

Canadian Bar Review, February (Toronto)—-The Legality 
of Trading in Futures, by George H. Ross; Determinable 
Estates, by J. E. Irving; Events which Led to Confederation, 
by Arthur Beauchesne; The Statute of Westminster, 1931, as 
a Climax in Its Relation to Canada, by John S. Ewart. 

West Virginia Law Quarterly, February (Morgantown, W. 
Va.)—Governmental Liability for Tort in West Virginia, by 
T. Brooke Price; In the Name of Legislative Intention, by 
Frank E. Horack, Jr.; The Cost of Criminal Justice in West 
Virginia, by George A. Shipman and Carl M. Frasure. 

Minnesota Law Review, February (Minneapolis )—Ade- 
quacy of Ineffective Remedy at Law, by Henry L. McClintock; 
Cruelty as a Ground for Divorce in Minnesota, by Robert 
Kingsley. 

Minnesota Law Review, March (Minneapolis)—The Status 
of the Municipal Corporation in American Law, by Charles W. 


Tooke; Civil Liability Created by Criminal Legislation, by 
Charles L. B. Lowndes; Legal Conclusions, by Bernard C. 
Gavit. 

Boston University Law Review, January (Boston)—The 


Soviet Penal and Civil Codes, by Arnold D. Margolin; Negli- 
gence in the Law of Aviation, by Joseph Schneider; Burdeau 
v. McDowall—A Judicial Milepost on the Road to Absolutism, 
by Forrest Revere Black; Third Person Beneficiary Contracts 
in Rhode Island—Their Nature—and the Extent of the Ap- 
plication of the “Lawrence v. Fox Doctrine,” by Lee A. Wor- 
rell; Our Sovereign Legislatures, by James Monroe Olmstead. 

Rocky Mountain Law Review, February (Boulder, Col.)-— 
James B. Belford: The Red Rooster of the Rockies, by Wil- 
liam H. Robinson, Jr.; The Function of Bar Examiners, by 
Stanley T. Wallbank; The Statute of Frauds in Colorado: 


Part II, by A. A. Goldstone. 

The Journal of Radio Law, January (Chicago)—The Anti- 
trust Provisions of the Radio Act, by Eliot C. Lovett; The In- 
ternational Aspects of Radio Control, by Sidney S. Biro; The 


New Rules and Regulations of the lederal Radio Commission, 
by Louis G. Caldwell. 

Oregon Law Review, February (Eugene, Ore.)—The Dis- 
tinction between Public and Private Functions in Tort Lia- 
bility of Municipal Corporations in Oregon, by James D. Bar- 
nett; The Restatement of the Law of Contracts with Oregon 
Notes—(Sections 75-84 of Topic C, Chapter 3), by Charles G. 
lloward. 


Cornell Law Quarterly, February (Ithaca, N. Y.)—The 
Development of the Anglo-American Judicial System, II, by 
George Jarvis Thompson; The Production, Discovery and In- 


spection of Written Evidence in New York, by Perlie P. 
Fallon. 

United States Law Review, February 
The Right to Vote at Corporate Meetings, by Albert G. Seid- 
man; Prohibition and Hawkins’ Doctrine, by Maurice Saeta; 
Rights of Congressional Witnesses, by Charles W. Shull 

The Lawyer and Banker and Central Law Journal, January 
-lebruary (Jamestown, N.Y.)—The Basic Principles Involving 
Title Law, by Lewis E. Emmet; Constructive Eviction, by 
Clarence M. Lewis; American Monarchy, by John S. Wise, 
Jr.; Trial of the Honorable Samuel Chase; the Judicial Sur- 
render of American Liberties, by Charles Hall Davis. 
Virginia Law Review, February (Charlottesville, Va.)— 
Anti-Trust Acts and the Constitution, by Edward S. Cor- 

The Supreme Court and State Police Power, 1922-1930, 
Iniquity in the Name of Justice, by 


(New York City)— 


The 
win; 
by Thomas Reed Powell; 
Frank Swancara. 

Yale Law Journal, February (New Haven, Conn.)—Valua- 
tion of Public Utilities for Ad Valorem Taxation, by Maurice 
Ravage; Sales Policies and Price Discrimination under the 
Clayton Act, by Breck P. McAllister; The Final Judgment as 
a Basis for Appeal, by Carleton M. Crick; The Lawyer’s Law, 
by Underhill Moore and Gilbert Sussman. 

















THE CAUSES OF CRIME* 








By A. M. Kipp 


Professor in School of Jurisprudence of University of California 


HE Missouri Crime Survey said, “The causes 

of crime were not studied because they are still 

entangled in unsettled questions concerning eco- 
nomics, education, sociology, ethics and religion.” 
(The Missouri Crime Survey, p. 11.) The Wicker- 
sham report therefore aroused considerable curios- 
ity. Did the commission really believe that it could 
determine the causes of crime? Were we to have 
another flood of guesses and patent medicine nos- 
trums? The report itself is reassuring. The com- 
mission said, “We find it impossible comprehen- 
sively to discuss the causes of crime or factors in 
non-observance of law.” Commissioner Anderson, 
however, who was chairman of a committee on the 
causes of crime submitted a separate report in which 
he made use of the detailed studies that had been 
carried out at the instance of the committee. He 
did not, however, come to any conclusion, but after 
a survey of some possible factors recommended the 
establishment by the federal government of an in- 
stitute of human research to study the problem con- 
tinuously. His comment is interesting in that he 
points out that in the name of the “ ‘sacred right of 
property’” much anti-social conduct has been not 
only tolerated but justified. 

“Those who complain of the extension of government con- 
trol over and regulation of individual social and economic ac- 
tivity might well recognize that to the extent that individuals 
and private organizations fail to show their capacity for self- 
control through respect for the rights of others and the dis- 
charge of their duties and obligations to society, to that extent 
the social organization, acting through the agencies of govern- 
ment, must and will step in and exercise social and economic 
control if human society is to endure.” 

The historical survey is suggestive even if one 
does not accept the interpretations. The doubts call 
for an investigation recommended by the commis- 
sion. Can we say that the feudal system emphasized 
duties, the modern system rights? Is it possible to 
emphasize one at the expense of the other? Are 
they not true correlatives? The right to protection 
by the lord was just as well recognized as the duty 
of service from the vassal. Again, is not too much 
made of the rapidity of change in modern life and 
the lack of security? When we recall the frequent 
and devastating character of wars and plagues in 
former times it would seem as if the United States 
in spite of the present financial depression is enjoy- 
ing a security scarcely paralleled in history. Does 
not China today with its famines, wars and floods 
offer a closer approximation to medieval conditions? 
All would not agree that the supremacy of the so- 
cial judgment as expressed in the law over indi- 
vidual rights and judgment should be recognized. 
It may be that individual opposition is the most ef- 
fective means of preventing the state from the at- 
tempt to regulate conduct which is not anti-social 
or at any rate not believed to be anti-social by large 
numbers. There is also an assumption that there is 
a great increase of lawlessness and crime in Amer- 


*Report No. 13 of the National Commission on Law Observance and 
Enforcement, on the Causes of Crime. 1931. Washington: United States 
Government Printing Office. 


Vol. I, pp. LXXI, 390. Vol. IT, pp. XV, 401. 
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ica, but is not this one of the propositions to be 
proved? The pictures historians draw of society 
one hundred years ago in America show crime con- 
ditions at least as serious as anything we have to- 
day. There are those of us who would not like to 
bring back the crime situations as we knew them 
thirty or forty years ago. 

Mr. Morris Ploscowe reviews impartially the 
literature on causative factors in criminality, ap- 
praising it as well as could be done without a first- 
hand knowledge of each of the sciences involved. 
He finds physical or organic defect an unproved 
cause. Convicts are a selected class and not enough 
comparison has been made with the general popu- 
lation. Criminals with the weaker physique may 
perhaps be more easily captured. Handicapped in- 
dividuals may find it more difficult to get along 
without crime and to this extent may be potential 
violators. The relation between disturbances of the 
endocrine glands and criminality has not been suff- 
ciently investigated to permit definite conclusions. 
The relation of defective intelligence or other ab- 
normality to crime is a complicated problem and 
existing studies have not fixed sufficiently norms 
for the general population, and in some studies 
there is far too much emphasis on a mental defect 
and too little on other factors. 

In social causes the family is of course of first 
importance in fixing behavior habits, but the simple 
solution of attributing criminality to broken homes 
or to immigrant families is not borne out by the 
studies made. Economic causation is not adequately 
shown by the proponents of that theory. The close 
relation between politics and crime has an influence 
in some types of professional and organized crime, 
but on others the relation is not apparent. The con- 
clusion is that there is no unit cause of crime and 
that the mistake has been the tendency to over- 
simplify the problem and overemphasize the caus- 
ative role of some one particular factor. Mr. 
Ploscowe recommends that the Federal government 
devise a system for the thorough study of the indi- 
vidual criminal as a model for the states to follow. 

The second part of Volume I consists of a study 
in unemployment in an endeavor to find the correla- 
tion with crime. The investigators believe they 
have found an increase in burglary, robbery and 
vagrancy during periods of unemployment as de- 
termined from records in Massachusetts and New 
York. The same conclusion is confirmed by an ex- 
amination of a number of inmates in Sing Sing, 
the ranks of the unemployed furnishing more ma- 
terial. The negroes were separated for study and 
the volume of crime among them in New York ap- 
pears to be due to congestion in poor dwellings, 
inability to get a job as they are the last hired and 
the first fired, caste, the large proportion of males, 
et cetera. The investigators point out that the sta- 
tistics themselves require explanation and qualifica- 
tion. They are affected by changes in population, 
race, family conditions, legal definition, police poli- 
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cies, et cetera. Burglary and robbery show an in- 
crease in times of unemployment. Would embez- 
zlement do the same, or would embezzlement be an 
activity stimulated by prosperity? The data are not 
at hand for these comparisons. Burglary and rob- 
bery are usually reported by the victims with some 
degree of completeness. Embezzlements are usually 
concealed temporarily or permanently, depending 
on the adjustment with the embezzler or his family 
that the employer or insurance carrier can make. 
It would be interesting to see the English statistics. 
Have robbery and burglary increased there during 
the period of depression? 

One could have wished here for some study of 
methods to be used in investigation. How far is 
the statistical method fruitful? Economy of effort 
is important. Statistical projects are not to be en- 
couraged where on account of the many variables 
the results are uncertain or where there are simpler 
methods of determination. Unemployment is an 
admitted evil and every effort should be made to 
prevent it. It does not require a demonstration of 
its correlation with some crimes to induce action. 
In other cases direct study of the problem especially 
in an experimental way with controlled areas or an 
intensive study of individuals may lead more surely 
and quickly to the solution. It is not necessary to 
obtain the results of years of statistical compari- 
son to demonstrate that sewer gas and many of the 
quarantine regulations had nothing to do with the 
origin and spread of many diseases and that the 
money spent in plumbing and inspection could be 
saved. The direct study of the cause of certain spe- 
cific diseases furnished the answer. In crime as in 
public health we need to know the scope and limi- 
tations of statistics. 

The second volume is an amplification by Clif- 
ford R. Shaw of his book on the Jackroller in which 
further studies are made in Chicago and some other 
cities to establish that most crime occurs in places 
of heavy concentration of population near the cen- 
tral business district or centers of industry. There 
seems to be a proportional decrease along lines 
radiating from these centers. With the invasion of 
industry and commerce there is physical deteriora- 
tion in the properties, a high percentage of foreign 
and negro population, almost no community spirit 
or activity and traditions of delinquency, gangs, et 
cetera. 

The correlation between broken homes and de- 
linquency seems slight. Broken homes, race, delin- 
quency areas all themselves go back to habits and 
attitudes that are part of the whole dynamic life 
process. Specific case histories are given in illus- 
tration. As to whether these cases are typical, one 
must rely on the investigator. The delinquents cer- 
tainly exhibit a keenness of intellect and insight 
into conditions that are remarkable. 

A general distribution and reading of the re- 
port will do much good. If it does not accomplish 
anything else it shows how little we know about 
causes, and the simple explanations of broken 
homes, lack of religious training, inadequate school 
conditions, race, disrespect for law, prohibition, 
which have been so confidently asserted have very 
little to do with it. Is there any evidence to show, 


for example, that agnostics and their children com- 
mit more 
dren, 


crimes than church goers and their chil- 
when comparison is made of similar social 








groups, say the doctors, lawyers or college profes- 
sors? Is there any evidence that the father whose 
cellar is stocked by his favorite bootlegger and his 
son who carries a bottle on the hip are committing 
murders and robberies which were not committed 
by their ancestors who did not have these laws to 
violate? This report of the causes of crime clears 
away the rubbish and prepares the ground for con- 
structive work. The pity of it is that those in au- 
thority seem to understand so little of the problem 
that no provisions are apparently to be made to 
carry on the detailed studies on which everything 
depends if there is to be an unravelling of the com- 
plexities of crime. 





Review of Supreme Court Decisions 


(Continued from page 255) 


none the less be included in the concept of compensatory 
relief. In a suit in equity against an infringer, profits are 
recoverable not by way of punishment, but. to insure full 
compensation to the party injured. As this Court said in 
Mowry v. Whitney, 14 Wall. 620, 653: “The profits which 
are recoverable against an infringer of a patent are in fact 
a compensation for the injury the patentee has sustained 
from the invasion of his right.” The court of equity in such 
cases applies familiar principle in “converting the infringer 
into a trustee for the patentee as regards the profits thus 
made.” This is not to say that there is an actual 
fiduciary relation which would give the right to an account- 
ing for profits regardless of the existence of a basic claim 
to equitable relief. . Referring to the case last cited 
{Root vs. Lake Shore & Mich. S. Ry. Co., 105 U. S. 189], 
this Court succinctly stated the controlling principle in its 
opinion in Tilghman v. Proctor, 125 U. S. 136, 148, as 
follows: “But as has been recently declared by this court, 
upon an elaborate review of the cases in this country and 
in England, it is more strictly accurate to say, that a court 
of equity, which has acquired, upon some equitable ground, 
jurisdiction of a suit for the infringement of a patent, will 
not send the plaintiff to a court of law to recover damages, 
but will administer full relief, by awarding, as an equivalent 
or a substitute for legal damages, a compensation computed 
and measured by the same rule that courts of equity apply 
to the case of a trustee who has wrongfully used the trust 
property for his own advantage.” Profits are thus allowed 
“as an equitable measure of compensation.” In view 
of the principles governing the broader relief obtainable in 
equity, as contrasted with those applicable in courts of law, 
it is apparent that there is no necessary exclusion of profits 
from the idea of compensation in a remedial proceeding. 


Mr. Justice McREYNOLDs was of the opinion that 
the proceedings should have been dismissed for lack of 
jurisdiction over the respondent. 

The case was argued by Mr. Ellis Spear, Jr. for 
the petitioners, and by Mr. Robert Cushman for the 
respondent. 
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The Sacco-Vanzetti Testimony 


Editor, AMERICAN BAR ASSOCIATION JOURNAL: 

In my comments, in the March Journal, on Judge Evans’ 
review of the Sacco-Vanzetti books, I should have added that 
in addition to the characterization by the District Attorney oi 
the contents of two shells said to have been found on Vanzetti 
s “buckshot,” one of the witnesses testified that these two shells 
bore the mark “00,” meaning buckshot (R. 1444). 

Fet1xX FRANKFURTER. 
March 15, 1932 




















THE COLUMBIA SYMPOSIUM ON THE ANTI-TRUST 


LAWS 


Problem, as Succinctly Stated by President Nicholas Murray Butler in Opening Meet- 
ing—Aspects of the Question and Views of Various Speakers on the Program— 
No Affirmative Recommendation Made, as Main Object Was to Afford 
Opportunity for Frank Expression. of Divergent Points of View on 
This Important Subject 


By Mi_ton HANDLER 
Professor in Law School of Columbia University 


RESIDENT NicHotas Murray BUvuTLEeR in 
genes the symposium on the Federal Anti- 

Trust Laws which was recently conducted at 
Columbia University posed the problem for dis- 
cussion at the conference as “the relation of gov- 
ernment to industry and, in particular, to those 
greater and more highly organized forms of indus- 
try which left unregulated and to the play of the 
ordinary forces of ambition and competition may 
readily develop into a monopoly of market privi- 
lege.” 

Professor Walton H. Hamilton of the Yale 
Law School addressed himself at the opening lec- 
ture to the more general aspects of this problem. In 
his paper on “The Anti-Trust Laws and the Social 
Control of Business,” he contended that the Sher- 
man Law had proven a failure. He argued that the 
ideas out of which the Sherman Act was fashioned 
belong to the world of petty trade; that the law 
presupposes a competitive system which works 
well in the text-books, but not in actual life; that 
the instrument of control which it sets up is too 
crude to be used in the protection of the public. 
Failure was inevitable, since in the very act of draft- 
ing the legislation back in the nineties, the language 
of economists was replaced by the language of the 
law and the very employment of an alien vocabulary 
invited the finding of a new and alien meaning. 
Moreover, the enforcement of the law made neces- 
sary a resort to the courts and the issues of eco- 
nomic policy came to be handled by judges who 
had been trained in a different discipline. As a 
result the statute has not accomplished the pur- 
poses of its enactment; its enforcement by the At- 
torney General has been spotty and ineffective; the 
change of personnel in the Department of Justice 
has precluded any consistent policy even in the 
handling of particular cases. But the law has stood 
in the way of a constructive solution of the prob- 
lems confronting modern industry. The Sherman 
Act and the competitive theory are being used to 
control business which has taken a form which no 
one responsible for the anti-trust policy could have 
anticipated. 

Order is likely to emerge along three lines. 
The first is to retain competition but by regulation 
to attempt to escape the evils which attend it. Sec- 
ond, a number of industries must be frankly recog- 
nized as monopolistic in character and a method 
must be devised for protecting the consumer 
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against exorbitant prices. The device which prob- 
ably will be used for this purpose will be the regula- 
tory commission, although this method of control 
hardly deserves the high favor which it at present 
enjoys. Self-regulation of industry affords the most 
promising solution. A way of order must be con- 
trived by industry from within rather than from 
without. 

The balance of Professor Hamilton’s address 
was devoted to an exposition of a plan of reorgan- 
ization of the bituminous coal industry which was 
presented as an illustration of how the problems of 
industry might be handled. He envisaged, how- 
ever, no one plan of reorganization. Each industry 
must find its own solution. The way of order for 
bituminous coal, he felt, lay in the formation of a 
single corporation for the entire industry controlled 
by a board of directors to be elected by consumers, 
laborers and technicians, capital to receive a fixed 
rate of return but to have no say in the manage- 
ment. 

Professor Frank A. Fetter of Princeton Uni- 
versity, sharply disagreeing with Professor Hamil- 
ton’s diagnosis, insisted that the proposed cure 
smacked of guild socialism. He expressed his faith 
in free markets and fair competition as the regulator 
of prices. The failure of the anti-trust laws was 
to be ascribed to a lack of enforcement rather than 
a failure of underlying purpose. These laws he 
claimed had never been given an opportunity 
to function. They have been too easily evaded 
and ignored. Competition has been crippled 
and destroyed. Naturally it has not yielded its 
beneficent fruits. The solution is not to abandon 
the ideal of competition as an instrument of con- 
trol but to liberate it from its present restraints. 
Giant corporations must be compelled to behave as 
lawfully and as decently as common men. The 
indictment of competition fails through mistaken 
identity—the real criminal is monopoly masquerad- 
ing as competition in the market place. A warning 
was sounded against the unprecedented effort, at 
the present time, of powerful forces to cripple the 
anti-trust laws, and the American people were urged 
not to relinquish the main safeguard of their eco- 
nomic liberties. Professor Fetter recommended, 
however, the enactment of special legislation for 
the natural resource industries. 

An incisive analysis of the various proposals 
for the revision of the anti-trust laws which have 
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been recently advanced was made by Gilbert H. 
Montague, of the New York Bar, in the second ad- 
dress of this series. The convenient vagueness of 
most of the suggestions for modification, he felt, 
have shielded them from the penetrating criticism 
to which they must be subjected if the mistakes of 
1914 are to be avoided in the present attempts to 
change the Sherman Act. There is no feat of gen- 
ius and practicality in the suggestion of most re- 
formers that another commission be set up to reg- 
ulate industry or that a few new words be added 
to the existing law. The serious student must be 
prepared to delve beneath such generalities and to 
wrestle with the burdensome details of fitting new 
legislation into the existing legal structure. 
Addressing himself to the proposal of the Com- 
mittee of Commerce of the American Bar Associa- 
tion for the rendition of advance opinions by the 
Federal Trade Commission, Mr. Montague posed a 
series of searching questions. Will this measure with- 
out a careful definition of the standard of legality 
which is to be applied by the Commission eliminate 
or reduce the uncertainty of which business men 
complain? And in this connection, are business men 
really railing against the uncertainty of the law 
or against the prohibitions of the statute as laid 
down in the long line of Supreme Court cases? Is 
the Commission apt to approve of any practice 
which has been held unlawful by the Supreme 
Court, and if it does, is its determination likely to 
be upheld by the courts? Is the Commission apt 
to show any initiative and to forge ahead of the 
limits set by the Supreme Court decisions? He was 
inclined to feel that the Commission would do little 
more than to render decisions within the zone in 
which the law has been settled by previous Su- 
preme Court adjudications, in which event the new 
procedure would be of little usefulness and would 
add little to the informal practice of the Depart- 
ment of Justice at the present time. He reminded 
us that ours is a system of judicial supremacy and 
that authoritative rulings can only be obtained from 
the courts. Moreover, in his opinion, the Commis- 
sion without the tradition and the endowment of 
the federal courts is less likely than the courts to 
solve the unsettled problems in this field. He felt 
that considerable embarrassment, bickering and re- 
crimination might result where the acts of associa- 
tions extended beyond the scope of the submission 
to the Commission. He strongly questioned the 
wisdom of borrowing phrases from the legislation 
of the British Dominions which purport to set up 
new standards of legality. He pointed out that such 
phrases as restraint of trade and monopoly which 
are common to both systems have been differently 
construed by the courts of both countries. The 
difference of construction is to be 2ccounted for by 
the difference in national outlook. There is no rea- 
son to believe therefore that such new phrases as 
“in the public interest” which is used in the Bar 
Association bill will be given the same meaning by 
our courts as they have received at the hands of 
the courts of other countries. Moreover, it was 
pointed out that most of these vague terms have 
been used in an unusually large number of Supreme 
Court cases synonymously with the more familiar 
terms “restraint of trade” and “monopoly.” He 
queried therefore whether the new phrases will cre- 
ate a new standard of legality, and if they do not, 












such measures as the Bar Association bill are bound 
to disappoint the business man who is clamoring 
not so much for procedural changes as for relaxa- 
tion of the rigors of the present law. The uncom- 
fortable habit of the Supreme Court of reading the 
old standards of legality into the new phrases of 
the Clayton and Trade Commission Acts should 
induce caution in the adoption of standards couched 
in general language. 

“Like the lean kine of Pharoah’s vision, the Sherman Act 
standard of legality as worked out in the Supreme Court deci- 
sions since 1911 has proved so dominating that it has swal- 
lowed up, or at any rate considerably masticated, whatever 
other standards of legality may have been hoped for in various 
new words that have been added to the body of anti-trust legis- 
lation since 1890.” 

Limitations of space preclude a summary of 
Mr. Montague’s analyses of other proposals. He 
posed the interesting question whether the unwill- 
ingness of the Supreme Court to go into the rea- 
sonableness of prices and profits in anti-trust cases 
and its pronounced aversion to legislation setting 
up a standard of legality that involves the reason- 
ableness of prices and profits may not raise serious 
doubts as to the constitutionality of the measures 
based upon price regulation or in which a scrutiny 
of price and profits is necessarily implied or inevit- 
ably involved. This criticism was directed against 
most of the measures which derive their standards 
of legality from state legislation, especially that re- 
lating to the natural resource industries. While by 
no means feeling that new legislation was impos- 
sible, Mr. Montague stressed the difficulties in the 
way of obtaining effective enactments and demon- 
strated the inadequacies of most of the proposals 
that have been advanced to date. He expressed 
great confidence in the ability of the Supreme Court 
to work out a solution for our present difficulties 
and suggested that “intensive discussion stimulated 
by the present economic upheaval may eventually 
so modify our national economic philosophy as to 
create a changed public opinion, out of which may 
come from the Supreme Court expanding inter- 
pretations of the anti-trust law in directions that 
have been merely hinted at in previous decisions.” 

Speaking from the point of view of the layman, 
Professor H. Parker Willis of Columbia University, 
declared that the uncertainties of the Sherman Law 
was the principal ground of complaint of the busi- 
ness man. A forty year old statute, he felt, was 
obsolete in the face of the progress of business. 
Ile recommended as a remedy a repeal of the Sher- 
man Law to be replaced by a statute declaring spe- 
cifically what acts are and what acts are not lawful. 

Because the merger movement has not been 
hindered by the anti-trust laws, David L. Podell, of 
the New York Bar, opposed any attempt to revise 
or amend the law to release mergers from its opera- 
tion. Beneficial organizations for cooperation in 
business are being hampered, he thought, by the 
fear of criminal penalties. The one centre of co- 
operative and enlightened planning in industry 
which we have today has been paralyzed by these 
laws. A free and open market does not necessarily 
negative the right kind of cooperation among com- 
petitors. With the sole exception of the control of 
production by trade associations, changes in the 
substantive aspects of these laws are unnecessary. 
To remove the fear of criminal liability which has 
so limited the sphere of usefulness of most associa- 
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tions, a system of optional licensing with the Fed- 
eral Trade Commission should be inaugurated, the 
granting of a license to carry an immunity from 
criminal and treble damage penalties. Such licenses 
should be granted only upon a full disclosure of all 
the facts and projected plans of the association. In- 
fractions of the law should be visited with a revo- 
cation of the license or civil injunction proceedings. 
The potentialities of the trade association move- 
ment cannot be realized so long as the threat of 
criminal liability hangs over trade groups like the 
sword of Damocles, and with that fear removed, 
associations could properly utilize the knowledge 
and the training of modern business in the recon- 
struction of industry. 

In the third address of the series, Walker D. 
Hines of the New York Bar briefly reviewed the 
activities of the Cotton Textile Institute with which 
he is associated and then devoted the balance of his 
talk to the problem of balancing production with 
demand. He described the chaotic condition of the 
cotton textile industry, the tremendous over-ca- 
pacity, the seemingly irresistible tendency toward 
overproduction and the serious potential competi- 
tion to which the industry is subject. The result 
both before and during the depression has been the 
falling of prices below a profitable level, with a con- 
sequent retardation of distribution. The instabil- 
ity of price has been the most compelling inter- 
ference with trade. He proposed a voluntary plan 
for the curtailment of production in balance with 
demand, the arrangement to be temporary and to 
be re-examined at frequent intervals with constant 
reapportionment of production among the various 
mills. The agreement would relate merely to pro- 
duction and would not affect prices. Competition 
as to price, quality and service would continue and 
would be most energetic since no mill would want 
to fall below its quota. It is a paradox, he thought, 
for a device which will make for greater stability of 
industry to be regarded as a restraint of trade. 
There is an essential difference between curtailment 
of production in order to create a shortage and 
limitation of production to avoid the evils of over- 
production. The validity of a curtailment to bal- 
ance demand with production has never been passed 
upon. Such agreements are in the public interest 
since overproductoin is as undesirable as underpro- 
duction. The reason why such programs of indus- 
trial planning are not inaugurated is the fear of pro- 
ceedings by the Attorney General, which has re- 
sulted in an effective paralysis of business. The 
suggestion was made that the executive department 
of the government encourage constructive experi- 
ment on the part of industry to stabilize business 
and promote trade and that proceedings ought not 
to he instituted except where such experimental ar- 
rangements are accompanied by serious abuses. 

Both Professor I. L. Sharfman of the Uni- 
versitv of Michigan and Benjamin S. Kirsh of the 
New York Bar, disagreed with the fundamental 
thesis of Mr. Hines. Mr. Kirsh, after a careful re- 
view of the Supreme Court cases, concluded that 
agreements curtailing production are just as un- 
lawful as price fixing agreements and that they can- 
not be saved by their beneficial purposes or effects. 
According to Mr. Kirsh, the unsettled legal status 
of the exchange of future and current price infor- 
mation by trade groups and the circulation of inter- 


pretative comments upon statistical data by asso- 
ciation executives has been a potent repressive 
force in stunting the development of associations 
and has limited the usefulness of statistical report- 
ing. If the courts were to sustain the privilege of 
associations to exchange such information and to 
make such recommendations, there would be no 
need, he believed, for further legislation. 

Professor Sharfman strongly questioned the 
soundness of Mr. Hines’ proposal as a matter of 
economics. Independent price fixing is the core of 
competition. Curtailment of production necessarily 
involves the apportionment of output on the basis 
of a fixed demand. Demand is not fixed but de- 
pends upon price. Assuming a fixed demand and 
adjusting production to it is to control prices. Mr. 
Hines, he felt, is correct in stating that the desire 
of the individual producer to sell as much of his 
product as possible in order to receive a larger 
quota on the periodical reapportionment of produc- 
tion will serve as a corrective against abuse, but in 
practice this urge is so strong that there is the 
ever present likelihood that the parties will not 
carry out any voluntary plan of restriction. But 
insofar as such plans do work, they remove the con- 
trol through which alone the public interest can 
be protected. Before the competitive system is 
abandoned—and the proposal of Mr. Hines would 
result in such abandonment—another system of 
control must be adopted. The anti-trust laws do 
not forbid concerted action that is designed to 
achieve economy or efficiency. They properly for- 
bid agreements which remove the core of compe- 
tition. 

The fourth meeting of the conference was de- 
voted to a discussion of the Federal Trade Com- 
mission. Professor Myron W. Watkins of New 
York University presented an elaborate analysis 
and review of the powers and functions of the Com- 
mission, dividing his discussion into four parts, the 
aims, achievements and deficiencies of the Commis- 
sion, and suggestions for the future. The Commis- 
sion was established to make more effective the 
theory of the Sherman law that free competition 
should be the basis of trade and industry. Most 
of the present proposals for the amendment of the 
Sherman Law in urging the policy of cooperation 
rather than competition would require a radical 
change in the theories and organization of govern- 
ment regulation. The work of the Commission, 
however, must be appraised in light of the objec- 
tives of 1914 and not in terms of present day objec- 
tives. On the side of achievements, he pointed to 
the increased protection of the public from dis- 
honest competitive business practices which the 
common law was powerless to reach. Injury to the 
public through false and misleading advertising, 
misbranding and the like, has been very consider- 
ably checked. Ninety-one percent of the proceed- 
ings of the Commission have been devoted to the 
prevention of such practices. There has thus been 
a startling shift from the purposes of the Commis- 
sion’s establishment, which he regarded as the re- 
storation and resuscitation of business competition, 
to the actualities of Commission regulation, which 
have turned out to be the mere fumigation of busi- 
ness conduct. Among the failures of the Commis- 
sion were listed the non-enforcement of Section 8 
of the Clayton Act, the frustration by the courts of 
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its endeavor to enforce Section 7, and the break- 
down of its trade practice conference procedure. 
The most serious failure has been the atrophy of 
the Commission’s investigatory power. By a series 
of judicial surgical operations, the powers of in- 


vestigation have been cut down to the vanishing - 


point and under prevailing constitutional theory 
there is grave doubt whether these powers can be 
fully restored by new legislation. And yet effec- 
tive control of large enterprises is impossible until 
greater knowledge is acquired of such hitherto un- 
disclosed facts regarding corporate affairs as “actual 
net earnings,’ “distribution of corporate security 
ownership,” “extent and character of inter-corporate 
relationships” and the like. The fault has not been 
so much with the Commission as with the public 
policy of relying upon competitive business enter- 
prise as the regulator of trade and industry. It is 
the Sherman Act policy of fostering and protecting 
competition which has failed. Our national psy- 
chology has changed perceptibly. The public has 
come to demand economic security rather than free 
and open competition. Our task today is to or- 
ganize cooperation. Not the sham _ cooperation 
which is nothing but a one sided dictatorship of 
business men but the full and genuine cooperation 
which embraces every interest vitally concerned in 
the efficient functioning of the productive unit. La- 
bor and consumer must be given representation 
with capital in the management of industry. The 
Federal Trade Commission should be reorganized 
and divided into four subsidiary bureaus: a Bureau 
of Corporations to administer a federal incorpora- 
tion law and to regulate the corporate affairs of in- 
dustry; a Bureau of Trade Associations to issue 
licenses to associations and to approve of rules of 
commercial practice, production programs and price 
policies and to supervise statistical interchange; a 
Sureau of Commercial Practice to regulate dis- 
honest business practices; and finally, a Bureau of 
Industrial Coordination with advisory responsibility 
to interpret business conditions and to assist in the 
reorganization of industry. 

Public sentiment against interference with 
business, the antagonism of the courts, a failure of 
consistent action, and an uncertain policy regarding 
trade practice conferences were listed by Abram F. 
Myers, a fcrmer member of the Commission, as 
the reasons for the failure of the Trade Commission 
to aid industry in the solution of its problems. The 
Commission had been created for the purpose of 
eliminating the uncertainties of the Sherman Act 
and to guide business in its activities, but these 
purposes have not been achieved. The effort by 
the Commission to publicize the activities of “big 
business” has been thwarted by the curbs on its 
investigatory powers imposed by the courts. The 
Commission has accordingly limited itself to more 
or less political investigations relying on informa- 
tion furnished largely by the corporations affected, 
and has failed to use any of the authority which 
Congress attempted to vest with it in regulating 
corporate activities by publicity. The Commission 
has been frustrated by the courts insofar as it has 
attempted to develop a new body of law regarding 
unfair business practices. In disregarding its find- 


ings, the courts have usurped its very functions. 
The Commission itself, he thought, had contributed 
to its lack of prestige in failing to conform to ju- 
dicial standards. 


In refusing to deliver opinions, 















the Commission has left business in the dark and 
opened the way for inconsistency in action and fail- 
ure to follow its own precedents. Political influence 
and the pressure of members of Congress have not 
been without effect. Mr. Myers attributed much 
of the disrepute of the Commission to its vacillat- 
ing policy with regard to trade practice conferences. 
The recent actions of the Commission have tended 
to destroy the value of this procedure as an instru- 
ment of security and stability in industry. 

3ecause opinion has not yet crystallized and 
because of the need of a thorough investigation of 
the anti-trust problem in its relation to industry, 
Mr. Myers advised caution in the formulation of 
a new program. The primary need is for a study 
of the question to be undertaken by a body consist- 
ing of members of both Houses of Congress, law- 
yers, economists and business men with power of 
recommendation. 

3ethuel M. Webster of the New York Bar at- 
tributed the failure of the Commission to its per- 
sonnel and urged the reorganization and revitaliza- 
tion of the membership of the Commission. The 
members of the Trade Commission, he stated, 
should be qualified by inclination, by long and spe- 
cialized experience, by standing in business, eco- 
nomics and law, to deal effectively with, and to 
promote the expeditious disposition of the many 
highly complicated questions of nation-wide public 
and business policy that come before the Commis- 
sion. 

Arthur R. Burns of Columbia University de- 
voted his address at the fifth meeting of the con- 
ference to the economic implications of the merger 
movement. While large scale production has re- 
sulted in increased efficiency and lowered prices, it 
was probable, he thought, that many business units 
are too large to attain maximum efficiency. The 
gains of large scale production should theoretically 
be passed on to the consumer. But that has not 
always been the case. The present tendency towards 
the decrease in the number of units in different in- 
dustries together with the large outlay of capital 
required to establish a new business have resulted 
in a dilution of competition, with a consequent 
weakening of the instrument of control which the 
present system presupposes. While stabilization of 
prices has been one of the goals of the merger pro- 
cess, production has continued to be unstabilized. 
The gains of large scale production have been 
somewhat neutralized by the attempt to give the 
producer a fair return on an unreasonable amount 
of equipment investment. The remedy of taxation 
to check the growth of companies is inadequate be- 
cause of the difficulty of prescribing a proper size 
for units of production. There is much to be said 
for control of prices and production in industry by 
trade associations so as to avoid excessive expan- 
sion and investment. The consumer, however, 
should be represented in any scheme of organized 
planning. To achieve a proper control of invest- 
ment and production coordination must be not only 
intra but also inter-industrial. The trend has been 
towards the reduction of competition in industry. 
This can be accomplished either by direct merger, 
by increased advertising outlays, or by price cutting 
and the driving of business rivals to the wall. Of 
these methods of concentration the merger seems 
the more economic. The advantages of vertical 
integration are many but it is questionable whether 
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they have not been over-emphasized and the dis- 
advantages ignored. The ideal of rugged individ- 
ualism is being abandoned in favor of a plan for 
the coordinated control of industry. Such planning 
cannot be placed in the hands of any one person or 
group. To attain proper economic balance all 
groups must be represented and the privacy of ac- 
counts must yield to the general need of wider 
knowledge of the real conditions of modern in- 
dustry. 

In his paper on “The Corporate and Financial 
Aspects of Industrial Mergers,” Professor A. A. 
Berle, Jr., of the Columbia Law School reviewed 
the purposes and objectives of the merger move- 
ment, the fields in which concentration has oc- 
curred, the advantages and disadvantages of mer- 
gers and the process by which companies are put 
together. Throughout American history and today 
there has been a furious debate about the desira- 
bility of concentration of economic power. The 
facts show that the debate is academic. We have 
concentration whether we like it or not. Monop- 
oly extortion has however been prevented. To at- 
tempt to enforce competition in a world where 
overproduction is a dominant phenomenon and 
sales below cost a usual feature, is to attempt the 
creation of monopoly or duopoly through a series 
of bankruptcies instead of by the process of sale. 
We must be prepared to recognize that what we 
really expect from the anti-trust laws is a preven- 
tion of abuse of concentrated power rather than the 
concentration. Though the chief abuse of the mer- 
ger process, he felt, has been financial, the anti- 
trust laws have accomplished nothing on the finan- 
cial side. Section 7 of the Clayton Act, he thought, 
should be repealed, restraint of trade should be re- 
defined in the sense of forbidding unreasonable pric- 
ing of goods or unreasonable methods of sales com- 
petition and it should be possible to obtain advance 
opinions on the legality of such practices. In any 
statutory revision, the need for stability of em- 
ployment and the condition of labor ought to be 
taken into account. Some financial control by the 
Federal government ought to exist. In working 
out the details of the revision, we ought not to for- 
get that during its early years, the Interstate Com- 
merce Commission was an ineffective butt of finan- 
cial jest and perhaps the Federal Trade Commis- 
sion will similarly gain in prestige and power. 

Dr. Harry W. Laidler pointed out that as a 
result of the merger movement of the last few 
decades, a large number of industrial fields are to- 
day dominated by one, two or three powerful cor- 
porations. Mergers have been intimately connected 
with our technological advance and the rise of na- 
tional and international markets. They result from 
the desire to reduce costs, to eliminate excessive 
equipment and to control prices. Twenty years 
ago the merger movement gave rise to a trust-bust- 
ing counter-movement but today we realize the 
need for planning in our social life and the im- 
possibility of social planning under the regime of 
free competition. That does not mean that people 
are satisfied with the workings of our giant con- 
solidations. Mergers have failed to pass many of 
their economies to the ultimate consumer and have 
adopted an autocratic attitude toward workers. Two 
alternatives present themselves as possible reme- 
dies for present day evils. The first consists of 
cooperative planning by trade associations, the sec- 


ond is the outright socialization of industry. Dr. 
Laidler advocated the latter. “The merger move- 
ment,” he concluded, “has sounded the death knell 
of the older competition. We can never return to 
the small enterprise. It has taken away some of 
the most important theoretical props of capitalism 
itself. It has not abolished poverty or insecurity. 
It has not stabilized industry. Nor does a regulated 
merger movement give much promise of doing this. 
On the other hand it presents serious dangers of 
increased industrial dictatorship and industrial in- 
stability. Chief promise lies in the direction of a 
cooperative system of industry, the very essence of 
which is social planning.” 

The writer in the final lecture of the conference 
reviewed the present status of the law relating to 
industrial mergers. It was pointed out that the 
present day interpretation and enforcement of the 
anti-trust laws discriminates in favor of capital 
combinations and mergers and against trade asso- 
ciations and cooperative activities of independent 
business rivals. A review of the Supreme Court 
cases in terms of the size of the merging companies 
and the percentage of the industry controlled, the 
form of the combination, the existence of actual 
competition in the industry after the completion of 
the merger, the possibility of potential competition, 
the indulgence in predatory tactics, the intent to 
monopolize, the monopolistic power to exclude 
competition or fix prices, the economic efficiencies 
of the consolidation and the frauds and speculative 
excesses in the financing of mergers, revealed the 
utter confusion and inconsistency of the decisions 
and the shift of emphasis on the part of the Supreme 
Court with respect to the importance of the various 
factors which affect the legality of a merger. The 
results of a survey of the present day operation of 
the anti-trust laws in this field were briefly sum- 
marized. 

The conclusion was that the anti-trust laws 
have been a failure insofar as their effect upon the 
merger movement is concerned. Despite the oscil- 
lation of the Supreme Court, the law has imposed 
no serious fetters upon the merger process and an 
area large enough to satisfy the most optimistic of 
promoters has been left free of restraint. The de- 
sirability of a clarification of the law is apparent. 
Concentration no longer being a theory but an 
omnipresent fact, the question is what is to be done 
about it. While not advocating that the hands of 
the clock be turned back and the old order of things 
be established, the writer urged a definite limita- 
tion upon the percentage of control which any one 
industrial unit may attain, urging the restoration of 
competition in those industries in which it has dis- 
appeared and at the same time pleading for more 
mergers in the fields in which competition has got- 
ten out of bounds. A differential scheme of taxation 
was proposed as a method of controlling the size 
of industrial companies. Mergers brought about 
through indulgence in predatory competition should 
be dissolved regardless of the percentage of control 
thereby obtained. The present need, it was urged. 
is not so much for the prevention of monopoly as 
it is the proper regulation of corporate practices 
and the correction of the distressing abuses that 
have come to light in recent years. An elaborate 


plan was presented involving federal incorporation, 
the vesting of broad visitorial powers with the Fed- 
eral Bureau of Corporations, the direct prohibition 
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of various unsound corporate practices, the super- 
vision of the issuance of new securities and the 
repeal of Section 7 of the Clayton Act. Advance 
opinions by the Bureau of Corporations which 
would administer the new corporation laws was 
recommended. 

In commenting upon this paper, Thurlow M. 
Gordon of the New York Bar took issue with 
these recommendations, which he regarded as un- 
duly repressive and economically unsound. He 
pointed out that the American people no longer fear 
big business because experience has shown that big 
business can be controlled. He pleaded for the 
right of men to exercise their own initiative in 
handling their own affairs and could see no reason 
why the present standard of legality, which ade- 
quately protects the public interest, should be aban- 
doned in favor of some more repressive standard 
not yet defined but hereafter to be worked out by 
an administrative body or the courts. If the exist- 
ing laws work in any degree to the disadvantage 
of trade associations as against mergers, the rem- 
edy is not to limit the freedom of consolidation but 
to enlarge the freedom of trade associations. Under 
the present interpretation of the statute and under 
existing conditions, there is small likelihood that 
company will attempt to control more than 
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50% of any industry, and so long as that limit is 
not exceeded, the public is adequately protected by 
the competition remaining in the industry. 

Alexander B. Royce of the New York Bar rec- 
ommended that the existing machinery in the De- 
partment of Commerce be utilized for the granting 
of advance opinions for which modern business now 
clamors. 

No affirmative recommendations were made by 
the conference as such. The purpose of the Uni- 
versity in conducting the Symposium was merely 
to afford a forum for the dispassionate discussion 
and frank expression of divergent points of view on 
this important subject. Within the limitations of a 
paper of this size, it has not been possible ade- 
quately to present the ideas of the various speakers 
and the writer is content if he has succeeded in 
indicating the lines along which the discussion pro- 
ceeded. The chief contribution of the conference 
consisted more in the critical discussion of the var- 
ious phases of the subject and the difficulties which 
must be overcome in any intelligent revision of the 
anti-trust laws than in any explicit recommenda- 
tions for change.* 


*The proceedings have heen published by the Commerce Clearing 
House of Chicago under the title “The Federal Anti-Trust Laws—A Sym- 


posium Conducted at Columbia University.’ 
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By Rurus C. Harris 
Secretary of Association of American Law Schools 


HIe twenty-ninth annual meeting of the Asso- 

ciation of American Law Schools was held at 

the Drake Hotel in Chicago on December 28, 
29 and 30, 1931. The roll call was answered by all 
but five of the seventy-one member schools, and 
registration figures indicated an attendance of ap- 
proximately three hundred teachers of law from 
\ssociation schools. 

Following the Association’s usual procedure, 
the program of the meeting consisted of three prin- 
cipal divisions: the general meeting by which the 


convention was opened, which consumed the morn- 
ing and afternoon sessions of the first day; the var- 
ious round table conferences, which began with the 
evening session of 


December 28 and continued 





through the morning of the concluding day; and 
the final general session, which ended in adjourn- 
ment late Wednesday afternoon. 

The program proper began at the conclusion of 
of a spirited opening business session with the ad- 
dress of the president, Herbert F. Goodrich, Dean 
of the University of Pennsylvania Law School. In 
his paper, entitled “Our Black Ink Balance,” Presi- 
dent Goodrich sought to indicate some of the prog- 
ress made by the American law teacher in recent 
years. Dividing his discussion into three parts, he 
considered the matter from the standpoint of the 
increased activities of the Association of American 
Law Schools; from that of the improved status of 
the faculty member, both as teacher and as lawyer; 
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and from that of the increased opportunity of the 
teacher for stimulating and valuable service to the 
profession of law and to society. A symposium en- 
titled “The Law School and the Student” consti- 
tuted the afternoon program for the first general 


meeting. Papers were read by Edson R. Sunder- 
land, of the University of Michigan and Charles E. 
Clarke, of Yale University, on the subject “Ad- 
mission, Expulsion and Migration of Students.” 
The matter of curricular content was discussed by 
Roscoe Turner Steffen, of Yale University, and 
Roswell Magill, of Columbia University. Interest- 
ing discussions of these papers were led by E. A. 
Gilmore of Iowa, and E. W. Patterson and Richard 
R. Powell of Columbia. The session concluded with 
two papers on preparation for bar examinations by 
Lyman P. Wilson, of Cornell University, and Paul 
Brosman, of Tulane University. It may be stated, 
in short, that a rather large difference of opinion 
existed as to what obligation, if there is any at all, 
the modern law school owes to its students to pre- 
pare them to pass the bar examination of any State. 

The problem of how the proper contacts should 
be established for the law student between legal 
principles and their application to business and 
financial problems constituted the subject for dis- 
cussion in the Round Table Conference on Com- 
mercial Law, the first of the sectional discussion 
groups. As a point of departure, Nathan Isaacs, of 
Harvard University, delivered a paper entitled, “On 
the Study of Business Application of Law.” The 
discussion was led by Roswell Magill, of Columbia 
University, and Clarence M. Updegraff, of the Uni- 
versity of Iowa. A symposium entitled “Legisla- 
tion in the Law School Curriculum” was presented 
at the Round Table on Law School Objectives and 
Methods in which the following persons partici- 
pated, Ernst Freund, University of Chicago, J. M. 
Landis, Harvard University, Frederic P. Lee, 
Georgetown University, Thomas I. Parkinson, Co- 
lumbia University. 

The subject forming the basis for discussion in 
the Conference on Wrongs was “What Should be 
the Scope of Liability for Unintended, Non-negli- 
gent Acts,” while that under consideration at the 
3usiness Association’s Round Table was “Prob- 
lems of Teaching and of Organization of Materials 
in the Law of Business Organization.” Papers were 
delivered upon the latter subject by Alexander H. 
Frey, Duke University, E. Merrick Dodd, Harvard 
University, Sveinbjorn Johnson, University of IIli- 
nois, Lawrence Vold, University of Nebraska, and 
Laylin K. James, University of Michigan. The 
cuestion of absolute liability was discussed in 
papers by Charles O. Gregory, University of Chi- 
cago, Fowler V. Harper, Indiana University, Rufus 
C. Harris, Tulane University, and Mitchell Frank- 
lin, Tulane University. 

Two papers were presented in the Equity Con- 
ference, Zechariah Chafee, Jr., Harvard University, 
spoke upon the subject “The Future of Equity,” 
and the title of the paper of Henry L. McClintock, 
of the University of Minnesota, was “Is a Legal 
Remedy Inadequate Because it is Practically In- 
effective.” In the section devoted to Jurisprudence 
and Legal History, “The Meaning of Possession: A 
Study in Juristic Logic” was the title of a paper 
presented by Burke Shartel, of the University of 
Michigan, and in the same conference a paper called 
“The Technique of Fact-Finding Legal Research” 


was read by Dorothy Swayne Thomas, of the In- 
stitute of Human Relations, Yale University. 

The Round Table on Public Law concerned 
itself entirely with the question of air law, and the 
following papers were read: “The International 
Air Navigation Conventions,” by Robert Kingsley, 
University of Southern California; “State Control 
of Aeronautics” by Carl Zollman, Marquette Uni- 
versity; and “The Regulation of Air-Carrier Com- 
petition,” by F. D. Fagg, Northwestern University. 
Papers presented in the section on Remedies were 
those on “The Place of Procedure in the Law 
School,” by Thurman W. Arnold, Yale University, 
and Edward W. Hinton, University of Chicago, and 
those on “The Presentation of Practice Court Work 
in the Law School,” by Edson R. Sunderland, Uni- 
versity of Michigan, and Oliver L. McCaskill, Uni- 
versity of Illinois. The matter of “Codification and 
Statutory Reform of the Law of Real Property” 
was the subject for discussion in the Conference on 
Property and Status. The following papers were 
read: “Revision of New Jersey Statutes on Real 
Property,” by Richard R. B. Powell, Columbia Uni- 
versity ; “The New Ohio Probate Code,” by Charles 
C. White, Title Officer of the Land Title Abstract 
and Trust Co., Cleveland, Ohio; and “The Relation 
of the Restatement to Possible Codification of the 
Law of Real Property,” by Harry A. Bigelow, Uni- 
versity of Chicago. 

At the final general session, held on the after- 
noon of the last day of the meeting, three papers 
were read and formed the basis for a discussion of 
the general subject, “The Training of the Law 
Teacher.” Their titles were, “Training Through 
Practice,” by Oliver L. McCaskill, University of 
Illinois; “Training the Law Teacher Through 
Graduate Work,” by Young B. Smith, Columbia 
University; and “Broadening Experiences by Ex- 
change Courses,” by Marion R. Kirkwood, Stan- 
ford University. Professor Beale was asked to open 
the discussion on these papers. He said in part: “I 
firmly believe, and I think we probably all do, like 
the poet ‘A teacher is born, not made,’ and you 
can’t any more make a teacher out of one who 
hasn’t the capacity for it, by any kind of training, 
than you can make ‘a silk purse out of a sow’s ear.’ 

“On the other hand, I suppose we will all 
agree that, given the capacity for teaching, there 
must be better ways of training a man for his life 
work than other ways. We have had two pre- 
sented: first, practice of the profession; second, 
graduate instruction. They are good ways. Each 
has its good points, and each has its deficiencies. I 
thoroughly agree with Mr. McCaskill that the train- 
ing through practice would make it impossible for 
a man who really had it, to lose his judgment of 
what will go down in the practice of the profession 
and will enable the teacher to show his student 
what he will be expected, by the courts and by 
clients, to do. I suppose that a teacher who can’t 
teach his students those things, while he may be 
an exceedingly good teacher, isn’t as good a teacher 
as he might be. To that end, IT think we have to 
agree that the majority of teachers in the schools 
should have had enough practice to break them to 
the way of clients, courts and fellow members of the 
bar. That seems to be pretty clear. 

“On the other hand, we have got to remember 
this, that we have in the last two generations 
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worked out a technique of teaching that is very 
precious. We have found out how best to put over 
to the students not set lessons in law, but the spirit 
of the lawyer. That is handed on from teacher to 
pupil. Too long practice breaks the connection. A 
man who has been long out of the school, who tries 
to begin to teach, has got to begin to learn all that 
there is to be learned of teaching technique all over 
again. The man who has been three or four or five 
years away from the school, in practice, can still 
remember enough of his best teacher’s methods to 
use it, give it back to his students. The man who 
has been ten years in practice has an awful time in 
getting used to his new milieu. To that extent, too 
much practice, unless carried on with teaching, 
which can be done in many schools, unfits one 
rather than fits one for teaching. But, after all, the 
good teacher is born. 

“. . . I agree that a little practice, but not 
too much, is a good thing for a man before he be- 
comes a teacher. But I want to say one thing 
finally: Anything that a man can learn, whether it 
is how to hoe potatoes or how to trundle a wheel- 
barrow or how to dress corn, will come in awfully 
handy when he comes to teach.” At the conclusion 
of the discussion there followed a further business 
session which concluded the twenty-ninth meeting 
of the body. 

Several events of general interest to the legal 
profession took place during the Association’s busi- 
ness sessions. The body approved the Executive 
Committee’s interpretation of Article 6, Section 2 
of the Articles of Association, the effect of which 
is to prohibit member schools from accepting as a 
requisite for admission pre-legal studies pursued by 
correspondence. Prior to this time it has been the 
custom of some schools to accept at least a small 
amount of work not done in residence in some insti- 
tution of collegiate grade; but under the present 
interpretation this practice will cease. The Asso- 
ciation also accepted a further Committee interpre- 
tation of the same article, the effect of which is to 
exclude from pre-legal work acceptable for admis- 
sion to member schools courses “without intellect- 
ual content of substantial value.” The Association 
in adopting these interpretations is not in any sense 
attempting to dictate the policies of Liberal Arts 
colleges with reference to the allowance of credit 
for correspondence work toward their Bachelor’s 
degree, nor is it attempting to prescribe the con- 
tent of the Liberal Arts curriculum. They can allow 
credit for and prescribe what they choose. What 
the Association does say, however, by this ruling is 
that such work should not count toward satisfy- 
ing the minimum entrance requirements for law 
study. In other words, those who present them- 
selves to professional schools for training in law 
shall have a certain minimum, which minimum is 
two years in college exclusive of certain subjects. 
One purpose of the Executive Committee in pre- 
senting this interpretation was to disapprove of the 
view which considered such course-work as non- 
theory courses in military science, hygiene, domes- 
tic arts, physical education, or vocal or instrumental 
music as acceptable pre-legal training. The Asso- 


ciation also approved a resolution of the Executive 
Committee which expressed a policy of clemency 
toward member schools, which because of present 
financial conditions are unable to conform to the 
increased faculty personnel requirements and _li- 








brary content, which become effective in September 
1932. The new rules provide for a faculty of four 
full-time men and a library of ten thousand vol- 
umes, well selected and properly housed, as a pre- 
requisite for membership in the Association. The 
effect of the resolution is to postpone its operation 
in the case of schools whose application for relief 
is approved by the Committee, where the applica- 
tion is based on financial distress incident to the 
economic depression that now grips the nation. 

The accepted reports of several Association 
Committees are worthy of mention in this account. 
In light of the interest taken by the American Bar 
Association in the problem of instruction in Legal 
Ethics in American law schools, the recommenda- 
tion of the Committee on the Teaching of Profes- 
sional Ethics in Law Schools is set out below. By 
Association vote this Committee is to be continued 
for another year. This action was in part due to 
the suggestion of the Section on Legal Education 
and Admission to the Bar of the American Bar As- 
sociation. The recommendation of this Committee 
reads: 

“Your Committee is of the opinion that a proper respect 
for the apparently growing conviction in the Bench and Bar 
that ethical practices in the profession can be improved by more 
attention to a discussion of the background, ideals and ethics 
of the profession, makes it desirable that the individual Law 
Schools endeavor earnestly to provide, at least experimentally, 
some systematic contact for the student with the subject of 
Professional Ethics. We do not find that the American Bar 
Association is inclined to force this program upon the Law 
Schools, but we do find a widespread feeling that the Bar is 
entitled to some real co-operative effort on the part of the law 
schools to this end. In the midst of an apparently growing 
sentiment in the Bar in favor of more effective measures to 
diminish the number of lawyers who indulge in unethical prac- 
tices, your Committee deems it most important that there 
should be no ground or pretext upon which to charge any law 
school with indifference to a matter which the Bench and Bar 
regards as of great importance, even though the individual 
school’s judgment may be that the teaching of Professional 
Ethics will not substantially contribute to the attainment of 
the ends which the American Bar Association believes will be 
promoted by it.” 

Considerable interest was aroused by the re- 
port of the Committee on Co-operation with the 
Bench and Bar. The report set out the returns 
from an extensive questionnaire, which was sent to 
all member schools of the Association, to the presi- 
dents and secretaries of all state bar associations 
and to those of the American Bar Association, and 
to one hundred and fifty justices of state appellate 
courts and federal judges. The questionnaire sought 
information as to the extent to which co-operation 
exists between the teaching branch of the profes- 
sion on the one hand and the bench and bar on the 
other, and advice as to how further desirable co- 
operation could be stimulated. On the whole, the 
returns indicated, the prospect is pleasing. Con- 
siderable co-operation does exist, especially in the 
field of activity in the work of the bar associations, 
in connection with the labors of the American Law 
Institute, and the local annotation of its restate- 
ments, and in some other fields. It appears, how- 
ever, that much more in the way of co-operative 
enterprise should exist. A coldness has been said 
to exist upon the part of the bench and bar in some 
quarters, and in others it appears that the law 
teacher has been content to remain in his study. To 
the end that effort in this direction continue on the 
part of Association Schools, the recommendation of 
the Committee is that it be continued next year, 
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and that “the subject of co-operation with the bench 
and bar, its present status and results, and the ques- 
tion of what should be its future be made a sub- 
ject for general discussion at the next meeting of 
this Association, the Executive Committee to deter- 
mine whether such discussion shall take place be- 
fore the entire meeting sitting as a Committee of 
the whole, or before the meeting of the Round 
Table on Law School Methods and Objectives.” 
The report was adopted. 

The Committee on Memorials reported the 
teachers of law who have died during the year end- 
ing September 1, 1931. They were as follows: John 
Hines Arnold, Harvard Law School; Frederick 
Ernst Heckel, University of North Dakota Law 
School; Stevens Hecksoker, University of Pennsyl- 
vania Law School; Frank Irvine, Cornell Law 
School; Joseph S. Jaffa, University of Denver 
School of Law; Victor Hugo Lane, University of 
Michigan Law School; Walter Scott McNeil, Uni- 
versity of Richmond Law School; Frank Sprigg 
Perry, Georgetown Law School; Thomas William 
Proctor, Boston University Law School; Dudley 
Goodall Wooten, University of Notre Dame Law 
School; Austin Tappan Wright, University of 
Pennsylvania Law School. 

The Report of the Special Committee on the 
International Institute of Comparative Law is per- 
haps of as much significant interest to the members 
of the active practice branch of the legal profession 
as it is to the law teachers. At the September, 
1931, meeting of the American Bar Association, 
Dean J. H. Wigmore addressed the Conference of 
State Bar Delegates and secured their co-operation 
in enlisting delegates to attend the meeting of the 
Congress which will be held at The Hague in Au- 
gust, 1932. The Report of this Association’s Spe- 
cial Committee sought to enlist the co-operation 
and active support of all members of the legal pro- 
fession who are interested in Comparative Law. 
This Institute hopes and expects that a large num- 
ber of practitioners as well as law teachers will at- 
tend the Congress. 

The Committee on Survey of Crime, Criminal 
Law and Criminal Procedure presented one of the 
most interesting reports of the meeting. The work 
of this Committee during the past year consisted of 
its participation in a joint enterprise with similar 
committees of the American Law Institute and the 
Section of Criminal Law of the American Bar As- 
sociation. The time has arrived, this Committee 
reports, “for the three organizations of national 
scope, the American Bar Association, the Amer- 
ican Law Institute and the Association of Amer- 
ican Law Schools, to consider the problem of the 
improvement of criminal justice in its widest sense, 
to do their part to help coordinate the good work 
now being done by agencies and groups devoted to 
special phases of the work and to suggest the lines 
along which the legal profession should proceed to 
insure the steady fulfillment of this important part 
of its public duty.” It expressed the conviction that 
the law schools should place greater emphasis on 
the objects and functions of the criminal law, and 
on a true conception of the lawyer’s duties to so- 
ciety in the administration of criminal justice and 


should not only seek to “familiarize the student with 
the existing law and practice but should attempt to 
arouse his interest in remoulding the law to meet 
modern conditions and to improve the methods of 
practice.” The Committee further reported a defi- 
nite conclusion that an adequately staffed school 
“should undertake researches in modern social, in- 
dustrial, political and other conditions which pro- 
duce crime, in order that data may be secured and 
personnel trained which will contribute to the 
greater improvement of criminal justice.” 

Three new Round Table Conferences were cre- 
ated by the Association at the December meeting. 
In line with the present and highly desirable in- 
terest on the part of legal educators in the teaching 
of legislation and the technique of its interpreta- 
tion, a separate Round Table on Legislation will be 
held for the first time at the next annual meeting. 
In response to repeated requests from all three ele- 
ments of the profession, a Round Table on Com- 
parative Law will be initiated next year. The sub- 
ject of the third new Round Table will be Library 
Problems. It is believed that much good will come 
from these three additions to the program of the 
Association, 

As the result of inspections conducted last 
year, the following schools were admitted to mem- 
bership in the Association at the December meet- 
ing: University of Arizona College of Law, Tuc- 
son, Arizona; Furman University School of Law, 
Greenville, South Carolina; University of Georgia, 
The Lumpkin Law School, Athens, Georgia; How- 
ard University School of Law, Washington, D. C.; 
Stetson University College of Law, De Land, Flor- 
ida. 

The following were elected officers of the As- 
sociation for the ensuing year: President, Albert 
J. Harno, University of Illinois; Secretary-Treas- 
urer, Rufus C. Harris, Tulane University. The 
members of the Executive Committee, in addition 
to the president and secretary-treasurer, ex-officio, 
are: Harry A. Bigelow, University of Chicago; 
Herbert F. Goodrich, University of Pennsylvania; 
Richard R. B. Powell, Columbia University. 

The choice of a meeting place of the annual 
meeting for 1932 was left to the discretion of the 
Executive Committee. A cordial invitation to the 
Association to hold its next meeting in Washing- 
ton, D. C., was extended by the member schools 
in the District of Columbia. This invitation was 
especially extended in view of the fact that 1932 is 
the bi-centennial year of the birthday of George 
Washington. The Executive Committee will an- 
nounce the time and place of the next annual meet- 
ing at a later date. 





Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of the 
bar on matters of importance, and as the widest range of 
opinion is necessary in order that different aspects of such 
matters may be presented, the editors of this Journal assume no 
responsibility for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of publication, that 
the subject treated is one which merits attention. 
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Anti-Injunction Legislation 


HE Senate, on February 16th, by unanimous 

consent, agreed that on February 23rd, it would 

take up for consideration Senate Bill 935, to 
amend the Judicial Code and to define and limit the 
jurisdiction of courts sitting in equity. 

The bill had previously been reported favorably 
from the Senate Judiciary Committee (Senate Re- 
port 163), although Senator Hebert, on February 
16th, submitted the views of the minority of the 
Committee. (Part 2 of Senate Report 163). He 
also, on the same date, presented a substitute for 
the then pending measure. 

The measure was taken up on February 23d, 
and Senator Norris addressed the Senate to “re- 
view as briefly as I can some of the leading ques- 
tions that are involved in the proposed legislation.” 
He further stated that “The cruelty of the injunc- 
tion has been especially apparent in disputes be- 
tween labor and capital, and it has often occurred 
in such cases that the real object of the injunction 
is not to protect property, but to restrain the consti- 
tutional rights of individuals and thus to interfere 
with human liberty.” 

Senator Norris stated that this question was a 
nonpartisan one, because “both of the great political 
parties in their last national conventions took a 
definite stand in favor of the passage of legislation 
by Congress which would give relief to the evils 
and the wrongs brought about by the issuing of 
injunctions in labor disputes.”’ He read to the Sen- 
ate statements adopted by the Republican and 
Democratic National Conventions. 

He called attention to the fact that the bill, for 
the first time in history, declares the public policy 
of the United States in relation to the issuing of 
injunctions in labor controversies, and stated that 
it would be the duty of a court to follow such 
policy in deciding litigated questions, 

Speaking of the so-called “yellow-dog  con- 
tract,” which the Senator termed “unconscionable 
and indefensible,” he stated that the bill declares 
that such contracts are “contrary to the 
public policy of the United States shall not be en- 
forceable and shall not afford any basis for the 
granting of legal or equitable relief by any court of 
the United States.” 

He further stated: 

“That is what we are trying to do in this bill— 
to declare by statute a public policy of the United 
States; that the yellow-dog contract is in conflict 
with such public policy and that, therefore, it shall 
not be enforced in any Federal court in the United 
States.” 

Senator Norris discussed at length the abuse 
of the power of injunction; the procedure on appli- 
cations for restraining orders or temporary or per- 
manent injunctions; jury trial in contempt cases; 
and called attention to injunctions issued by Judge 
Wilkerson in labor disputes. 

The measure was again taken up in the Senate 
on February 24th, and Senator Blaine spoke at great 
length in support thereof. 

On February 25th, the Vice-President laid be- 
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fore the Senate a letter from Paul Howland, Es- 
quire, chairman of the Committee on Jurisprudence 
and Law Reform of the American Bar Association. 
This letter, which was printed in the Congressional 
Record of February 29th, called attention to the 
position taken by the American Bar Association 
with reference to legislation of this character and 
its opposition to all legislation limiting the jurisdic- 
tion of Federal courts, or decreasing the power 
thereof. 

On February 25th, Senator Hebert discussed 
the measure from the viewpoint of the minority 
members of the Judiciary Committee and on Febru- 
ary 26th presented certain amendments proposed 
by the Minority, which were all rejected. 

On March Ist, Senator Bingham called atten- 
tion to the position of the American Bar Associa- 
tion, as set forth in Mr. Howland’s letter, but 
Senator Walsh of Montana insisted that the letter 
did not have reference to the pending legislation, 
but on the contrary had relation to S. 2497 of the 
71st Congress, known as the Shipstead bill, “which 
bill the Senate Judiciary Committee rejected, and 
for which it offered a_ substitute that is 
radically different from the Shipstead bill, con- 
demned by the report of the American Bar Asso- 
ciation.” He further stated his recollection to be 
that “the American Bar Association has never ex- 
pressed itself upon this bill.” 

The bill was passed in the Senate on March Ist, 
by a vote of 75 to 5. 

On March 2d, Mr. La Guardia, from the Com- 
mittee on the Judiciary of the House of Representa- 
tives, reported favorably House Bill 5315, a measure 
similar to the Senate bill. (House Report 669). The 
bill was taken up by the House on March 8th, pur- 
suant to a rule for its consideration, and was passed 
by a vote of 363 to 13. 

While the measure was under consideration, 
Representative James M. Beck of Pennsylvania, ad- 
dressed the House in opposition to the legislation 
saying, “I believe this bill, if it becomes a law, will 
do infinite harm to both classes, employer and em- 
ployee, and even of more consequence, the innocent 
public.” He classed the measure as one of the 
gravest proposals that had been before the House 
during the period he was a member, and cited seven 
specific objections thereto, as follows: 

“First. Section 4: Injunctions are to be largely 
limited to ‘fraud or violence.’ Mass picketing, in- 
timidations, trailing, besetting, importuning, libel- 
ing, and false statements are to be beyond the reach 
of injunctive relief. 

“Second. Section 4: No injunction shall be 
issued against the organization and maintenance of 
strikes even where said strikes are called in viola- 
tion of contract, to extort graft, to compel the em- 
ployer to commit a criminal act, to accomplish po- 
litical purposes, to prevent freedom of press, to pre- 
vent the use of products which the public desire to 
use, to coerce Congress and the Executive. 

“Third, Section 7: Although injunctions are 
to be limited largely to acts of fraud and violence, 
no relief can be granted in such cases unless the 
complainant can show that he is being injured more 
by the fraud and violence than the defendant will 
be injured by stopping such fraud and violence. 
This is an unpracticable requirement. 

“Fourth. Section 8: Although the defendants 
may, without notice, organize industrial war 
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through fraud, violence, and other unlawful acts, 
the plaintiff shall not receive injunctive relief unless 
he first endeavors ‘to settle such dispute either by 
negotiation or with the aid of any available govern- 
mental machinery of mediation or arbitration.’ The 
aggressor may act without notice, but the aggrieved 
may not defend himself by securing injunctive re- 
lief without tolerating the violence until he has 
gone through various steps of peaceful negotiation. 
While plaintiff is negotiating the situation may 
become beyond any possibility of judicial relief. 

“Tifth. Section 7: No injunction shall issue 
without proof that public officials charged with the 
duty to protect property are unable or unwilling to 
furnish adequate protection. Such an inquiry would 
be an affront to the authorities of a State. 

“Sixth. Section 7: The court is deprived of 
all jurisdiction to issue a temporary restraining 
order to continue for more than five days in labor 
dispute cases. This, of course, conflicts with the 
earlier provision in the same section requiring the 
examination and cross-examination of witnesses to 
secure a preliminary injunction, as it is obvious that 
more than five days would be consumed in most 
cases of this character by the examination of wit- 
nesses. Moreover, it deprives the court of any dis- 
cretion to extend the restraining order, even though 
the court were otherwise engaged or counsel were 
sick. The provisions in the Clayton Act, leaving 
such matters to the discretion of the court, are as 
they should be. 

““Seventh. Section 11: The bill provides for 
a jury trial of criminal contempts. This is quite 
distinct from the present provision of the law, sus- 
tained in the case of Michaelson v. United States 
(262 U. S. 42), wherein a jury trial for contempts 
was prescribed in cases where the acts of contempt 
were per se criminal. Under provisions of the pend- 
ing bill, contempts for ignoring supoenas, jury sum- 
mons, and so forth, would have to be tried by a 
jury as well as contempts for violation of the Vol- 
stead Act, as this section of the bill is not limited 
to labor cases.” 

According to Mr. Beck, “The difficulty with 
this bill, fundamentally, is that it take no account 
whatever of the motives and purposes with which 
a nation-wide strike or boycott can be commenced 
and prosecuted,” and further, “there is no provision 
in this bill that, if there be an industrial dispute or 
a threat of an industrial dispute that may, for ex- 
ample, paralyze interstate transportation from the 
Atlantic to the Pacific, a court of equity in such 
case would have the right or power to invoke the 
ancient and beneficent remedy of injunction.” 

In speaking of the constitutionality of the bill, 
Mr. Beck stated that it was unconstitutional as it is 
in effect an invasion by Congress of the judicial de- 
partment of the Government, and “where the neces- 
sary effect of any legislation is to destroy wholly 
the inherent and fundamental powers of the court 
to discharge its exalted function of administering 
justice, it infringes upon that ‘judicial power,’ which 
under the Constitution is vested in the Federal 
courts.” 

He stated that the bill offends the spirit, if 
not the letter, of the Constitution in making a pos- 
sible deprivation of property “without due process 
of law,” and is inexpedient and uncalled for by ex- 











isting conditions. He proposed certain amendments 
to the bill which were rejected. 

The House of Representatives having taken up 
and passed the LaGuardia Bill, instead of acting 
upon the Senate bill, the Senate, on March 9th, sub- 
stituted the bill as passed by the Senate for the bill 
passed by the House and asked for a conference on 
the measure. Messrs. Norris, Blaine and Walsh 
were appointed as conferees on the part of the 
Senate, while Messrs. Sumners, of Texas, Montague 
and Dyer were appointed as conferees on the part 
of the House. 

A conference report was filed March 14th, but 
the report was re-committed to the conference 
March 16th and on that same day conference report 
No. 821 was filed in the House and agreed to by 
the House March 17th. 

In explanation of the difference between the 
two conference reports, Mr. Sumners stated that in 
the second conference report, section 6 of the Senate 
bill, which dealt with the mandatory powers of the 
Federal court, operating under temporary injunc- 
tion, and also the ancillary power, had been elim- 
inated. The only other change was in reference to 
contempts. The House provision provided that in 
criminal contempts, there should be a jury trial. 
The word “criminal” was eliminated, so that a jury 
trial is in order, for contempt, civil or criminal. 

The conference report was agreed to in the 
Senate March 18th and the measure now goes to 
the President. 

Pending measures of special importance, all 
designed to diminish the jurisdiction of the Federal 
Courts, are S. 939, S. 937 and S. 3243. 

The first of these, which has been condemned 
by the American Bar Association on various occa- 
sions on principle, seeks to amend Sec. 24 of the 
Judicial Code, by withdrawing jurisdiction from 
the Federal Courts in all cases based on diversity 
of citizenship. The second is the bill recommended 
by the President, providing that “where a corpora- 
tion Organized under the laws of one or more states 
or under the laws of one or more foreign countries, 
carries on business in a state other than one wherein 
it has been organized, it shall, for purposes of juris- 
diction in a District Court of the United States, be 
treated as a citizen of such state wherein it carries 
on business, as respects all suits brought within 
that state between itself and residents thereof, and 
arising out of the business carried on in such state.” 

It is the consensus of Senate opinion that 
Chairman Norris, of the Senate Judiciary Commit- 
tee is going to report S. 939 out as soon as possible, 
and get it on the calendar. It is also understood 
that S. 937 will be reported adversely. 

It is also the consensus of Senate opinion that 
Chairman Norris will report S. 3243 out favorably 
and get it on the calendar. This is the measure in- 
troduced on January 25th by Senator Johnson, to 
amend Section 24 of the Judicial Code so as to de- 
prive District Courts of jurisdiction of certain 
utility rate cases. 

At the Annual Meeting of the Association in 
Chicago in 1930 the principle of this Bill was con- 
demned by the adoption of a committee recom- 
mendation for “the defeat of discriminatory laws 
taking away from Federal Courts the power to pass 
on public utility questions.” 





































STATEMENT OF COMMITTEE ON COORDINATION 
OF THE BAR 





published in the March issue of the AMERICAN 

Bar ASSOCIATION JOURNAL a statement of the pro- 
posed changes in the Constitution and By-laws of 
the Association, which have been submitted to the 
I“xecutive Committee for its approval. 

In further explanation of these changes, and as 
a further statement of the questions, which the 
Committee has under deliberation, they wish to 
present to the members of the American Bar Asso- 
ciation the following suggestions for their consid- 
eration: 

The underlying question which this Association 
must decide is whether it desires to retain its pres- 
ent form indefinitely. It now numbers a fifth of the 
nation’s lawyers, its membership being recruited 
by individual solicitation, Because of the inherent limi- 
tations of membership solicitation, it probably can never 
hope, in its present form, to enroll or speak directly 
for a majority of the profession. Its will finds ex- 
pression through annual assemblies which, of late 
years, have become too large to be deliberative, and, 
furthermore, are not truly representative of a bal- 
anced national opinion. Though the existing ma- 
chinery is apparently not the most efficient in many 
ways, it is not certain that either of the two most 
frequently suggested improvements are immedi- 
ately feasible: (1) an annual assembly of delegates 
elected by the members resident in each state, or 
(2) the establishment of a more or less loose but 
organic affiliation with independent State and Local 
Associations by some provision that all members 
of Local and State bar associations shall automat- 
ically become members of the American Bar Asso- 
ciation. Though the latter plan would seem to 
promise great advance in terms of actual accom- 
plishments, and a better opportunity for the pro- 
fession to collectively discharge the duty of leader- 
ship which it bears to the public, it cannot even be 
characterized until some indication is forthcoming 
as to the willingness of the State and Local Asso- 
ciations to cooperate. Your Committee is well 
aware of the vast divergence in conditions and in 
degree of associational activity which exists in the 
several states today. All these factors suggest cau- 
tion in disposing of the underlying question re- 
ferred to, yet continued study seems to indicate that 
it is basic, and must be determined before a truly 
ultimate objective can be defined. It is hoped that 
the membership will give it the very serious atten- 
tion which it merits, and indicate a preference for 
some basis upon which enlarged activity and par- 
ticipation in the affairs of this Association, on the 
part of all, may be predicated. 

At present the “work” done by the Association 
is largely performed by the Executive Committee, 
the Sections, and the Standing and Special Com- 
mittees. The chief function of the General Coun- 
cil has been to nominate executives. All these 
agencies are limited in scope; they discharge ad- 
ministrative functions well, but no agency exists 
(except the Annual Assembly) which can (a) legis- 
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late for the Association on countrywide lines, (b) 
commit the Association on questions of policy, or 
(c) ascertain and represent the sentiment of the 
Bar in various parts of the country. More espe- 
cially, there is no agency which can insure group 
consideration of important or controversial ques- 
tions throughout the states during the year or, at 
least, in advance of the annual meeting. Before this 
Association can either unify or represent the Bar, 
nationally, it must devise some means of stimulat- 
ing a general interest in problems it believes of im- 
portance to the profession, and of gathering, accur- 
ately, reactions thereto. The Bar, as a whole, wiil 
not effectively support the position of this Associa- 
tion as to such problems, unless given prior oppor- 
tunity to consider them in such manner as best 
accords with local conditions and traditions. Every 
indication demonstrates that when it has been given 
such opportunity, it will both speak its mind and co- 
operate with the will of the majority. The basic 
issue, therefore, is whether the American Bar As- 
sociation desires to represent, effectively, the Amer- 
ican Bar. If not, it may still easily remain first 
among a number of organizations which compete 
today for the individual lawyer’s allegiance, and 
whose function it is to attempt to elevate standards 
of professional conduct and advance commendable 
projects by persuasion rather than by the exercise 
of a vested authority. 

It may be strongly argued that such is the only 
proper role for this Association, any departure from 
which would be a mistake. If such be the general 
opinion, changes in our Constitution and By-laws 
should be made cautiously, and only those minor in 
nature adopted now. Your Committee is not pre- 
pared and would not be justified in dictating an 
immediate choice between the two widely differing 
concepts above outlined. Investigation, however, 
seems to indicate that in the Bar, generally, there 
is a rapidly growing sentiment in favor of the for- 
mer, and that unity of action through federation or 
improved representation is necessary in order to 
meet successfully the serious problems confronting 
the profession today. A study of conditions, there- 
fore, leads your Committee to tentatively approve 
of some plan which would ultimately call for the 
reorganization of this Association along the lines 
indicated, such plan to mature, however, only as 
developing general opinion may hereafter lend 
support to it. Your Committee believes that it 
ought not to go further, in this regard, now than 
to point out the importance of frankly facing the 
major issue outlined above, and to appeal for a 
general expression of opinion. 

To restate the matter, the Committee believes 
that the Association must now or very soon recog- 
nize that two divergent programs are presented to 
it and that it must either make a choice between 
them or a compromise. On the one hand, the Asso- 
ciation may continue on its present course of exist- 
ing as a large organization of lawyers united with- 
out reference to State, local or other Bar groups, 
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depending upon persistent membership drives for 
the maintenance of numbers and income, with the 
responsibility for policy and management centered 
in an Executive Committee and General Council. 
As now operated, its work of discussion and propa- 
ganda is divided between committees and sections 
which are largely self-perpetuating in organization 
and whose active directors are chosen on the basis 
of interest shown and ability, with some reference 
to geography. This scheme of organization was 
probably not that contemplated by the founders of 
the Association but it has developed spontaneously 
through a long period of years. It has accomplished 
much useful work and the Association today holds 
an important and stable position. It has enlisted 
loyalty and ability. Its income and prestige are 
both considerable. 

On the other hand, there is evident a tendency 
to favor a national organization of a different type. 
The Bar has been developing its state associations, 
organizing local city and country organizations, and 
even forming federations of these groups. This 
progress leads naturally to the thought of a national 
organization which will be a union of them and be 
so designed as to operate through them and be- 
come their spokesman. The examples of the United 
States Chamber of Commerce, the medical, en- 
gineering, and other nationwide organizations of 
this federated type are before us. The immense 
strength and public weight which these societies 
exhibit are a constant suggestion that the Bar 
should follow the same course. It is possible that if 
our Association does not itself lead in this direc- 
tion, some independent movement of the same sort 
might develop. If so, our Association might remain 
as a useful and important independent organ but 
would almost inevitably lose its present dominance 
of the national field. It is possible that between 
these two choices there lies a path of moderation 
and accommodation leading in such a direction that 
the Association can adapt itself to the developments 
as they occur, but the Committee feels that what- 
ever course the Association may approve, it should 
proceed with a clear recognition of the forces oper- 
ating on Bar organization today. 

Mr. Elihu Root, in the statement that he made 
at the time the Bar Association Medal was awarded 
him in 1930, gave it as his opinion that the most 
important subject at the present time before the 
American Bar Association was to weld together all 
the separate Bars of our several states into one 
body of common understandings and common sym- 
pathies and common purposes, inspired by the spirit 
of public service, and that this is essential to the 
perpetuation of the American system of justice and 
to enable the administration of the law to keep pace 
with the rapid changes of life in our country. 

Regardless of possible alterations in the organic 
structure of this Association which such a plan 
might contemplate and which might involve a 
changed relationship to other existing associations, 
or to the whole Bar of the country, your Commit- 
tee has considered various suggestions designed to 
promote efficiency of operation within the Associa- 
tion, as now constituted. These, it believes, like- 
wise require widespread consideration, so that, if 
adopted, they may, with understanding and ap- 
proval, be assured of a fair trial. 

While suggestions of less immediate impor- 


tance will be touched upon in later reports, the 
principal proposals which do require changes in our 
Constitution and By-laws pertain to (a) the com- 
position and functions of the General Council; (b) 
an enlargement of the “duties and powers of the 
Vice-Presidents and Local Councils in effecting an 
increased solidarity and activity on the part of our 
membership within each of the several states, and 
(c) creation of junior executives as representatives 
to visit the various Bar Associations of the United 
States and otherwise inform the profession of the 
purposes and achievements of the American Bar 
Association. 

It seems to your Committee that an enlarge- 
ment of the powers, and possibly of the size, of the 
General Council, is preferable to the creation now 
of an independent governing House of Delegates 
after the manner of the American Medical Associa- 
tion. That organization succeeded in completely 
locking in all local and State associations many 
years ago, thus establishing a solid groundwork to 
build upon, which we lack. With us the General 
Council was originally designed to govern and 
legislate for the Association, at least throughout 
the year, and it would seem highly desirable that 
such power be restored to it as soon as it has ac- 
quired the necessary qualities of representation and 
continuity. Therefore, your Committee feels that 
the present method of election to the General Coun- 
cil (by caucus of those present from each state at 
the Annual Meeting), should be used only as a last 
resort to replace absentees. It recommends that 
the Executive Committee now request the General 
Council member, Vice-President and Local Council 
for each state to ascertain during the coming year, 
by inquiry among the members of this Association 
there resident, and by consultation with the execu- 
tives of their State Association, what method most 
appeals to them for electing members and alternates 
to the Council well in advance of the Annual Meet- 
ing, and that their conclusions be reported to this 
Committee. Information should also be furnished, 
if possible, as to reactions upon the proposed 
amendments to the Constitution and By-laws. 

And also to the following suggestions: (1) that 
the Council should be increased to two members 
from each state; and (2) that there should be 
added to the Council as ex-officio members the 
Chairmen of the various Sections and the Vice- 
Presidents or some of these, as a step towards 
integrating into the Council both the Association 
work and also the State organizations. These sug- 
gestions and others of the same type should receive 
thorough discussion and the business of procuring 
prompt and vigorous consideration and disposal 
should be pressed by the Committee. Your Com- 
mittee will, of course, cooperate with each Local 
Council. It will furnish a detailed analysis of the 
alternatives involved for their use, and will consult 
with them as to how best to proceed. 

Your Committee believes that the Council 
should be given powers and duties beyond those 
which it now exercises. It should meet oftener 
(possibly three times a year); it should make 
recommendations as to matters which it has pre- 
viously considered, directly to the Assembly, and 
control the agenda for the Annual Meeting. It 
should, further, have power to legislate and speak 
for the whole Association during the year, subject 
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only to reversal by the Assembly. It should co- 
operate closely with the Executive Committee, 
without, however, usurping the administrative or 
other proper functions of that Committee. 


It would seem important to increase the ef- 
fectiveness of the Local Councils as soon as pos- 
sible. Your Committee recommends that the By- 
laws be amended to require that each meet with its 
General Council member at least twice a year. Such 
Councils should keep closely in touch with the Gen- 
eral Council and Executive Committee throughout 
the year and file regularly with the Executive Sec- 
retary a system of reports designed to furnish in- 
formation and representative opinion as to local 
conditions and proposed measures. They should 
also form the first link between the State Associa- 
tions and this Association. Wherever consent may 
be obtained they should make a formal report at the 
Annual Meeting of their State Association of all 
matters deemed by this Association to be of na- 
tional importance, and report back to this Associa- 
tion the opinion of the State Association thereon 
with any practical suggestions for cooperation. 
Wherever possible they should form a joint com- 
mittee and meet with representatives appointed by 
the State Association, and it might well be decided 
that the President or other officer of each State As- 
sociation (provided he be a member of this Asso- 
ciation) should be, ex-officio, a member of the Local 
Council for his state. 

Your Committee has recommended that in lieu 
of one Vice-President being elected from each state, 
that there be ten Vice-Presidents elected by the 
American Bar Association, one from each United 
States judical circuit, and that for this purpose the 
District of Columbia be considered as a part of the 
Fourth Judicial Circuit. 

The State Council would consist of the member 
of the General Council from the State, and four (4) 
members now constituting the local council; and 
the Committee felt that if there were ten Vice- 
Presidents, one representing each United States 
judicial circuit, this would form a moré compact 
body than forty-eight Vice-Presidents, and that 
they would be able to do more effective work. 

The Committee has discussed a proposal that 
the nine elected members of the Executive Commit- 
tee should be no longer chosen at large from the 
whole country, but, being increased to ten, should 
be chosen one each from the ten federal judicial cir- 
cuits of the United States. The plan would involve 
either the selection of these members from residents 
of the respective circuits by the General Council, or 
their selection by the Council members from the 
States represented in the circuits respectively or 
the selection by the General Council from a list of 
nominees by each circuit. The three-year terms 
could be easily preserved and staggered. The 
change would tend to increase the sense of local 
representation in the Executive Committee mem- 
bers, might facilitate the movement towards a 
pyramidal or federated organization. The change 
would be a somewhat frank acceptance of the move- 
ment towards a federated form. It is suggested as 
a topic for consideration. 

It will be observed that emphasis is placed 
upon the desirability of retaining and increasing the 
efficiency of instrumentalities which the Association 


now possesses (such as the General and Local 
Councils) rather than upon the immediate creation 
of new devices. There are, however, a number of 
suggestions worthy of consideration which your 
committee has been studying and some of which 
contemplate enlarged machinery. Though still 
chiefly in the theoretical stage, open-mindedness 
and free discussion in respect of them are most 
helpful. 

Two of the most significant phenomena of the 
past decade have been the rise in the number of 
local associations, which have doubled and now 
number twelve hundred, and the growth of Junior 
Bar Associations. There is also the question of a 
junior or interlocutory bar. The recommendation 
of the General Council, that the Executive Commit- 
tee should consider the advisability of fixing the 
dues at $1.00 per annum for members during the 
first five years after admission to the Bar—provided 
this can be done in the opinion of the Executive 
Committee, without serious financial loss to the 
Association—should be considered in connection 
with the junior bar association or the admission of 
junior members of the Bar to this Association. 
Ultimately, there is the possibility of working out 
some plan whereby the members of local associa- 
tions in good standing shall, automatically or 
optionally, become members of or affiliated with 
this Association directly or through their State As- 
sociation. The problems thus raised include the 
possibility of classified membership, with varying 
voting powers, and varying rates of annual dues, 
as in the American Medical Association, and in- 
clude likewise an obligation on the part of this 
Association to attempt to increase the service which 
it now renders to its individual members. Splendid 
as its record now is, in leadership and service ren- 
dered, it can unquestionably, under carefully de- 
vised plans, increase its attractiveness and value to 
the individual practitioner, and by such means grow 
constantly in strength and usefulness. 

Your Committee has maintained a receptive 
attitude toward every suggestion, whether imme- 
diate and practical or more remotely ideal in char- 
acter, provided it seemed to promise possibilities 
for progress. A year’s study lends conviction that 
the element in the situation of greatest importance 
is that first stated: aroused interest and cooperation 
throughout our entire membership in the business 
of enlarging the scope and functioning of the Amer- 
ican Bar Association, so that it may become the 
means of more accurately expressing the sentiments 
of a truly national Bar. 

The Committee would appreciate any sugges- 
tions or comments on the subjects here under dis- 
cussion, and requests that any member who shall 
so desire, communicate with Mr. Philip J. Wickser, 
Secretary of the Committee, whose address is: 
3uffalo Insurance Building, Buffalo, New York. 


Respectfully submitted, 
COMMITTEE ON COORDINATION OF THE Bar: 
Province M. Pocue, JAMes H. Corsitrt, 
Joun A. ELpeN, Puivip J. WICKSER, 
JeFFeRSON P. CHANDLER, Chairman. 
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MEMBERSHIP CAMPAIGN 


[This list includes all members who 
have secured new applications for mem- 
bership from February 16 to March 12.] 


Alaska 
W., Ketchikan. 


Alabama 
Cabaniss, Gerry, Birmingham. 
Jones, Walter B., Montgomery. 
Locke, Hugh S., Birmingham. 
McClintock, H. R., Dothan. 
Rice, James, Montgomery. 

Arizona 
Birdsall, Alice M., Phoenix. 
Gust, J. L., Phoenix. 
Jacobs, Leon S., Phoenix. 
Perry, Allan K., Phoenix. 
Rosenfeld, Fred W., Phoenix. 
Sawtelle, William H., Tucson. 

Arkansas 
Dodge, Frank H., Little Rock. 
Downie, Edward B., Little Rock. 
Frierson, Charles D., Jonesboro. 
Shane, Cecil, Blytheville. 
Sherrill, John A., Little Rock. 


California 


Bailey, A. G., Woodland. 

Betts, Forrest A., Los Angeles. 
Bledsoe, Benjamin F., Los Angeles. 
Campbell, Kemper, Los Angeles. 
Carpenter, Clay, Long Beach. 
Carvell, Mae, Los Angeles. 

Cary, W. P., San Diego. 

Chandler, Jefferson P., Los Angeles. 
Clock, John G., Long Beach. 
Costello, John D., San Francisco. 
Dezendorf, Fred C., Los Angeles. 
Dunn, Harry L., Los Angeles. 
Edwards, LeRoy M., Los Angeles. 
Fox, Walter C., Jr., San Francisco. 
Gibbs, Bryce C., Los Angeles. 
Gilbert, W. I., Los Angeles. 
Halbert, Sherrill, Porterville. 
Hanson, Clarence M., Los Angeles. 
Harrison, Maurice E., San Francisco. 
Howard, Fred L., Hollywood. 
James, Frank, Los Angeles. 
Kennedy, Guy R., Chico. 

Kerrin, Gerald E., Los Angeles. 
Kirkwood, Marion, Stanford University. 
Liebman, Richard, Oakland. 

Loeb, Joseph P., Los Angeles. 
McBride, James R., Lindsay. 
McDaniel, Ivan G., Los Angeles. 
Mabry, Harry C., Los Angeles. 
Neblett, William H., Los Angeles. 
O’Connor, J. F. T., Los Angeles. 
Ottofy, L. Frank, Los Angeles. 
Pace, Troy, Los Angeles. 

Platt, John M., San Francisco. 
Richter, Erwin E., San Francisco. 
Robinson, T. W., Los Angeles. 
Summers, W. S., Hollywood. 

Sutliff, Jess G., Independence. 
Sutton, Charles T., Los Angeles. 
Wallace, Bruce, Los Angeles. 
Williamson, Frederick W., Los Angeles. 


Kehoe, J. 
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Colorado 
Charlton, R. D., Denver. 
Crass, Karl F., Denver. 
McAllister, Henry, Denver. 
Moore, Hudson, Denver. 
Myer, Erskine R., Denver. 
Selig, Hugo, Montrose. 


Shumate, John T., Glenwood Springs. 


Shafroth, Will, Denver. 
Connecticut 


Beers, George E., New Haven. 
Bishop, Frank S., New Haven. 
Burns, J. Agnes, Hartford. 
Comley, John M., Stamford. 
Cummings, Homer S., Stamford. 
Daggett, David L., New Haven. 
Jainsen, Wilson C., Hartford. 
Mitchell, H. E., Hartford. 
Parmelee, Henry F., New Haven. 
Rhodes, James E., Hartford. 
Smith, A. K., Hartford. 
Webb, William, Bridgeport. 
Wetzler, S. Fred, New Haven. 
Wheeler, George W., Bridgeport. 
Delaware. 
Berl, E. Ennalls, Wilmington. 
Eastburn, Horace G., Wilmington. 
Jester, John B., Wilmington. 
Logan, Arthur G., Wilmington. 
District of Columbia 
Baughman, Wilbur N., Washington. 
Branch, Claude R., Washington. 
Bride, William W., Washington. 
Britt, James J., Washington. 
Caldwell, Louis G., Washington. 
Clifford, Edward, Washington. 
Dyar, Fred K., Washington. 
Fegan, Hugh F., Washington. 
Fenwick, Charles R., Washington. 
Fletcher, Charles R., Washington. 
Gerrity, Harry J., Washington. 
Hawes, Harry B., Washington. 
Hubschman, Albert, Washington. 
Hurley, Patrick J., Washington. 
Jackson, George R., Washington. 
Jones, Edmund L., Washington. 
Keegin, S. Warwick, Washington. 
Knoeller, Grace B., Washington. 
Lambert, Wilton J., Washington. 
Leahy, William E., Washington. 
Loving, Lucas P., Washington. 
McCawley, H. B., Washington. 
McClure, John E., Washington. 
Maddox, Luther R., Washington. 
Mason, Guy, Washington. 
Melcher, Henry K., Washington. 
Moncure, Dorothy A., Washington. 
Mondell, F. W., Washington. 
Morris, George M., Washington. 
Nebeker, Franklin K., Washington. 
Niess, Edwin A., Washington. 
Northrop, Claudian B., Washington. 
QOuinter, Ralph D., Washington. 
Richardson, Henry J., Washington. 
Riley, Grace Hays, Washington. 
Scott, James Brown, Washington. 
Shaw, Randolph C., Washington. 
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Shelton, H. H., Washington. 

Smith, Stanley P., Washington. 
Sternhagen, J. M., Washington. 
Tillman, A. M., Washington. 
Underwood, Oscar W., Jr., Washington. 
Van Orsdel, Ralph A., Washington. 
Van Vleck, William C., Washington. 
Walker, John E., Washington. 

Weller, Joseph I., Washington. 
Willebrandt, Mabel Walker, Washing- 


ton. 
Winship, Blanton, Washington. 
Winston, Frederick S., Washington. 
Wyatt, Walter, Washington. 
Florida 
Bivens, W. J., Tampa. 
Carter, John H., Marianna. 
Fleming, F. P., Jacksonville. 
Emmert, Paul, Jacksonville. 
Keen, J. V., Sarasota. 
Loftin, Scott M., Jacksonville. 
Metcalf, Ernest, West Palm Beach. 
Turner, A. G., Tampa: 
Georgia 
Asbill, Mac, Atlanta. 
Camp, Lawrence S., Atlanta. 
Chalmers, F. S., Atlanta. 
Johnson, H. W., Savannah. 
Lovett, A. B., Savannah. 
Randolph, Hollins N., Atlanta. 
Sibley, John A., Atlanta. 
Smith, Marion, Atlanta. 
Tindall, Frank C., Atlanta. 
Tye, John L., Jr., Atlanta. 
Hawaii 
Heen, William H., Honolulu. 
Prosser, Mason F., Honolulu. 
Withington, Arthur, Honolulu. 
Idaho 
Coffin, T. C., Pocatello. 
Hannah, William J., Orofino. 
Hyatt, Paul W., Orofino. 
Leeper, R. D., Boise. 
Stephan, Frank L., Twin Falls. 
Illinois 
Bippus, Rupert F., Chicago. 
Bloom, Herbert L., Chicago. 
Blunt, Carleton, Chicago. 
Bowe, Augustine J., Chicago. 
Brand, A. Arnold, Chicago. 
Brundage, H. A., Chicago. 
Burroughs, George D., Edwardsville. 
Butler, Rush C., Chicago. 
Clark, Charles V., Chicago. 
Cutler, Henry E., Wilmette. 
Driemeyer, H. F., East St. Louis. 
Eckert, Walter H., Chicago. 
Ettelson, Samuel A., Chicago. 
Everett, Edward W., Chicago. 
Ferrell, Hosea V., Marion. 
Follansbee, Mitchell D., Chicago. 
Gardner, Addison L., Chicago. 
Gardner, Addison L., Jr., Chicago. 
Gorham, Sidney S., Chicago. 
Hartigan, E. R., Chicago. 
Hershenson, Harry G., Chicago. 
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Hinckley, Francis E., Chicago. 
Hoffman, Leo W., Chicago. 
Horner, Henry, Chicago. 
Howard, Charles L., Chicago. 
Hume, James P., Chicago. 
Kelly, Charles S., Chicago. 
Knapp, K. K., Chicago. 
Kohlsaat, Edward C., Chicago. 
Kropf, Richard E., Chicago. 
Langsett, Victor M., Chicago. 
Levit, L. D., Chicago. 
Loesch, Frank J., Chicago. 
Lurie, Harry J., Chicago. 
Martin, Mellen C., Chicago. 
Martineau, Thomas B., Chicago. 
Marx, Frederick Z., Chicago. 
Matthews, Francis E., Chicago. 
Merrick, George, Chicago. 
Meyer, Abraham, Chicago. 
Mighell, Lee, Aurora. 
Miller, John S., Chicago. 
Pelechowicz, B., Chicago. 
Peter, William F., Chicago. 
Pritzker, N. J., Chicago. 
Rademacher, Henry S., Chicago. 
Rein, Theodore E., Chicago. 
Rickert, J. W., Waterloo. 
Ring, Otto F., Chicago. 
Robertson, Egbert, Chicago. 
Rose, John A., Chicago. 
Sabath, Albert, Chicago. 
Schmidt, Theodore, Chicago. 
Schwartz, Arthur L., Chicago. 
Smoot, Harry E., Chicago. 
Swain, George W., Chicago. 
Talcott, Guy M., Chicago. 
Tallant, David, Chicago. 
Thompson, Lavern W., Chicago. 
Traeger, Lawrence C., Chicago. 
Turner, James H., Chicago. 
Verlie, E. J., Alton. 
Wheat, Lawrence C., Decatur. 
Wheelock, W. W., Chicago. 
Wilson, George H., Quincy. 
Wolff, Oscar M., Chicago. 
Woodward, Charles E., Chicago. 
Zack, Raymond G., Chicago. 
Indiana 


Adams, Robert A., Indianapolis. 
Daniels, Joseph J., Indianapolis. 
David, Paul G., Indianapolis. 
Dix, George O., Terre Haute. 
Fox, Wilmer T., Jeffersonville. 
Hill, W. H., Vincennes. 

Kahn, Isador, Evansville. 
Kaplan, Richard S., Gary. 
Kinney, Robert H., Nobleville. 
Miller, Samuel D., Indianapolis. 
Powell, Lewis L., Hammond. 
Taylor, Harold, Indianapolis. 


Thompson, William H., Indianapolis. 


Underwood, John H., Gary. 
White, W. F., Muncie. 
Iowa 

Cohen, M. H., Des Moines. 
Gamble, J. G., Des Moines. 
Gill, F. E., Sioux City. 
Guthrie, Thomas J., Des Moines. 
Kirk, Clyde, Des Moines. 
Meltzer, I. R., Sibley. 
Murrow, D. L., Corydon. 
Shull, Henry C., Sioux City. 
Towner, H. M., Corning. 

Kansas 
Huggins, William L., Emporia. 
Litowich, B. I., Salina. 
Martin, Albert B., Lawrence. 
Oman, Ralph W., Topeka. 
Ratner, Payne H., Parsons. 
Smith, Eustace, Hutchinson. 
Steerman, Everett E., Topeka. 
Taylor, Carr W., Hutchinson. 

Kentucky 
Conner, J. Verser, Louisville. 


Dickson, Emmett M., Paris. 
Hill, Richard H., Louisville. 
Martin, George B., Catlettsburg. 
Miller, Wilbur K., Owensboro. 
Robert, Arthur F., Louisville. 
Toombs, Louis J., Lexington. 
Warren, Ashby M., Louisville. 
Wolford, Leo T., Louisville. 
Louisiana 


Cline, Charles R., Lake Charles. 
Cobb, Lloyd J., New Orleans. 
David, Robert W., Monroe. 
Flanders, Bert, Jr., New Orleans. 
Harris, Rufus C., New Orleans. 
Hyatt, Frank F., Jr.. New Orleans. 


McMahon, Henry George, New Orleans. 


Overton, John H., Alexandria. 
Rosen, Louis L., New Orleans. 
Spearing, J. Zack, New Orleans. 
Theard, Devaille H., New Orleans. 
Thilborger, Edward J., New Orleans. 
Wolf, Samuel, New Orleans. 
Maine 
Connell, Herbert J., Portland. 
Locke, Thomas F., Biddeford. 
Maxcy, E. H., Augusta. 
Shaw, R. W., Houlton. 
Sweetser, H. P., Portland. 
Maryland 
Brindle, Harry, Hagerstown. 
Capper, Walter C., Cumberland. 
Close, Philip H., Bel Air. 
Doub, Albert A., Cumberland. 
Duvall, Wirt A., Jr., Baltimore. 
Griswold, Robertson, Baltimore. 
Harlan, William H., Bel Air. 
Henderson, George, Cumberland. 
Henderson, William L., Baltimore. 
Lane, William P., Jr., Hagerstown. 
Morrow, Chester F., Baltimore. 
Massachusetts 
Allen, Horace E., Springfield. 
Allen, J. Weston, Boston. 
Brown, George H., Boston. 
Bullard, John M., New Bedford. 
Burns, William A., Pittsfield. 
Carpenter, D. F., Boston. 
Carpenter, Edward N., Boston. 
Chandler, F. N., Lawrence. 
Clapp, Robert P., Lexington. 
Cook, R. A. B., Boston. 
Eno, Arthur L., Lowell. 
Handy, John F., Springfield. 
Harkins, Edwin M., Medford. 
Howard, Charles P., Boston. 
Howard, Nelson W., Boston. 
Jones, John C., Jr., Boston. 
Jones, Stephen R., Boston. 
Lowell, James A., Boston. 
Lyne, Daniel J., Boston. 
Mayberry, Lowell A., Boston. 
Mellish, William C., Worcester. 
Myers, Frederick, Pittsfield. 
Nelson, William, Boston. 
Noble, John, Boston. 
Nutter, George R., Boston. 
O’Connell, Daniel T., Boston. 
O’Connell, James E., Boston. 
O’Loughlin, Patrick, Boston. 
Prediger, George A., Pittsfield. 
Sargent, Irving W., Lawrence. 
Skinner, Hiram L., Boston. 
Smith, Cecil H., Boston. 
Smith, Reginald H., Boston. 
Tierney, Edward J., Lowell. 
Welcker, Merrill L., Holyoke. 
Wier, Frederick N., Lowell. 
Wiggin, Joseph, Boston. 
Willard, Ralph H., Boston. 
Withington, Lothrop, Boston. 
Wrightington, S. R., Boston. 
Michigan 


Cavanaugh, Howard W., Battle Creek. 











Danhof, John J., Detroit. 
Dickey, Arthur W., Detroit. 
Handy, Sherman T., Lansing. 
Holland, R. T., Saginaw. 
Johnson, Gottfrid S., Manistique. 
Kahn, Max, Detroit. 

Kleinstuck, C. H., Kalamazoo. 


McCaslin, William R., Grand Rapids. 


McKone, D. T., Jackson. 
Mayer, Ralph A., Detroit. 
Putman, Leslie C., Detroit. 
Shier, Samuel W., Detroit. 
Silsbee, Harry A., Lansing. 
Warner, David A., Grand Rapids. 
Weadock, T. A. E., Detroit. 
Wiley, Merlin, Detroit. 
Yerkes, Robert G., Detroit. 
Minnesota 
Blu, Elmer F., Duluth. 
Buckley, E. T., Minneapolis. 
Clark, Homer P., St. Paul. 
Dulebohn, John F., Minneapolis. 
Faricy, W. T., St. Paul. 
Farley, John H., Minneapolis. 
Fowler, Charles R., Minneapolis. 
Hallam, Oscar, St. Paul. 
Hodgson, Frank C., St. Paul. 
Jennings, C. E., Minneapolis. 
Mitchell, Oscar, Duluth. 
Nash, William M., Minneapolis. 
Randall, C. P., Minneapolis. 
Stringer, Edward S., St. Paul. 
Swensen, Harry S., Minneapolis. 
Missouri 
Armstrong, Fred, Jr., St. Louis. 
Bradley, Gertrude M., St. Louis. 
Bryson, Joseph M., St. Louis. 
Cummings, Campbell, St. Louis. 
Dale, John B., St. Louis. 
Dunbar, James V., St. Louis. 
Ess, Henry N., Kansas City. 
Elliott, Byron K., St. Louis. 
Ellison, George R., Jefferson City. 
Fitch, William M., St. Louis. 
Harris, F. G., Columbia. 
Hogsett, William S., Kansas City. 
Howard, Robert L., Columbia. 
Hulen, Ruby M., Columbia. 
King, James E., St. Louis. 
Lamb, Gilbert, Salisbury. 
Landwehr, Frank, St. Louis. 
Long, Charles D., St. Louis. 
Long, Joseph R., Jr., St. Louis. 
McAllister, Frank W., Kansas City. 
McCune, H. L., Kansas City. 
McReynolds, Allen, Carthage. 
Madden, John G., Kansas City. 
Mersereau, George J., Kansas City. 
Michaels, W. C., Kansas City. 
Moser, W. E., St. Louis. 
Muench, Julius T., St. Louis. 
Murray, R. E., Kansas City. 
Nagel, Charles, St. Louis. 
Neun, Walter J. G., St. Louis. 
Otis, Merrill E., Kansas City. 
Page, James R., Kansas City. 
Parks, James L., Columbia. 
Pierce, T. M., St. Louis. 
Rhodes, John F., Kansas City. 
Rooks, Harry S., St. Louis. 
Ryan, O’Neill, St. Louis. 
Shook, Edgar, Kansas City. 
Smith, Luther Ely, St. Louis. 
Sparks, Grover, Savannah. 
Stewart, A. P., St. Louis. 
Thompson, Guy A., St. Louis. 
Van Osdol, Paul, Brookfield. 
Wammack, Ralph, Bloomfield. 
White, Edward J., St. Louis. 
Williams, Charles B., St. Louis. 
Montana 
Callaway, L. L., Helena. 
Dwyer, John V., Butte. 
Hartman, W. S., Bozeman. 
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Mississippi 
Case, Hal F., Quitman. 
Jackson, Forrest B., Jackson. 
Leathers, J. A., Gulfport. 

Nebraska 
Joyner, Quintard, Omaha. 
Mecham, George M., Omaha. 
Root, Jesse L., Omaha. 
Rose, W. B., Lincoln. 


Nevada 


Brown, Ernest S., Reno. 
Cohn, Felice, Reno. 
Eather, Edgar, Eureka. 
Foy, John Bernard, Reno. 
Lockhart, J. M., Ely. 
Mashburn, Arthur G., Carson City. 
Moran, Thomas F., Reno . 
Orr, William E., Las Vegas. 
Scott, A. L., Pioche. 
Woodburn, William, Reno. 
New Hampshire 
Lemelin, Emile, Manchester. 
Snow, Conrad E., Rochester. 
Starr, William J., Manchester. 
New Jersey 
Cooper, Ralph E., Newark. 
Dey, Orlando H., Rahway. 
Evans, W. W., Paterson. 
Gordon, Francis A., Elizabeth. 
Hall, Henry T., South Orange. 
Harrison, J. Henry, Newark. 
Hichenaker, George H., Hackensack. 
Johnson, Harrison B., Elizabeth. 
Katzenbach, Edward L., Trenton. 
Kaufmann, William A., Hoboken. 
Leber, Samuel F., Newark. 
Levin, William B., Newark. 
Losee, Charles C., Newark. 
Lum, Ralph E., Newark. 
Matthews, John A., Newark. 
Mazzoa, R. S., Bayonne. 
Morgan, William L., Newark. 
O'Regan, Daniel T., Jersey City. 
Richards, Samuel H., Camden. 
Scarborough, H. J., Newark. 
Studer, Augustus C., Jr., Newark. 
Tartalsky, Samuel, Jersey City. 
Tuso, Thomas G., Vineland. 
Unger, Milton M., Newark. 
Vanderbilt, Arthur T., Newark. 
Vanderwart, Herman, Hackensack. 
Walker, Thomas G., Newark. 
New Mexico 
Hoover, Donovan N., Santa Fe. 
Hurd, Harold, Roswell. 
Jackson, J. H., Artesia. 
Lyle, Harris K., Gallup. 
Wilson, Harry A., Albuquerque. 
New York 


Adams, Harold J., Buffalo. 

Appell, Albert J.. New York City. 
Bates, Harry Cole, New York City. 
Barnsdale, Harold H., Rochester. 
Bennett, Walter H., New York City. 
Bielaski, A. Bruce, New York City. 


Bigelow, Mason H., New York City. 


Bliss, T. Walter, Middleburgh. 
Bookstein, Isadore, New York City. 
Boston, Charles A., New York City. 


Bowers, Spotswood D., New York City. 


Boyce, Howell D., New York City. 
Brown, Philip V., New York City. 
Buckner, Emory R., New York City. 
Capshaw, Hulon, New York City. 


Christian, Stephen B., New York City. 


Clocke, T. Emory, New York City. 
Colin, Ralph F., New York City. 
Collins, Jackson R., New York City. 
Corbett, Fred J., Flushing. 

Cotter, Thomas B., Plattsburg. 
Davidson, Wilbur C., New York City. 
Davis, Arnold L., New York City. 


Deremer, Earl D., New York City. 
Deutsch, Bernard S., New York City. 
DeWitt, Benjamin P., New York City. 
Dillon, Milton S., New York City. 
Doherty, James E., Jamaica. 
Dubinsky, Carl M., New York City. 
Dunham, E. B., New York City. 
Elder, Robert H., New York City. 
Engel, Adolph, New York City. 
Eten, Louis B., New York City. 
Flaesch, Chas C., Oneonta. 
Franklin, George S., New York City. 
Frueauff, Charles A., New York City. 
Frumberg, A. M., New York City. 
Gardner, Henry F., Callicoon. 
Gaylord, Dudley A., Buffalo. 
Good, Donald R., Tottenville. 
Gordon, Thurlow M., New York City. 
Gordon, William S., New York City. 
Gottlieb, Leo, New York City. 
Greenwald, Manley J., New York City. 
Griffin, John W., New York City. 
Hallock, Wilmit Y., Mineola. 
Hartman, Gustave, New York City. 
Hotchkiss, William H., New York City. 
Hubbs, Irving G., Pulaski. 
Kadien, Thomas C., Jr., New York City. 
Kalbfleisch, Chas. C., New York City. 
Kaufmann, William A., Hoboken. 
Kellogg, Frederic R., New York City. 
Keough, Austin C., New York City. 
Kern, Howard L., New York City. 
Killeen, Henry W., Buffalo. 
Kutcher, Harry, New York City. 
Lane, Charles T., New York City. 
Leet, Abram K., New York City. 
Leon, Maurice, New York City. 
Loeb, Louis M., New York City. 
Lynn, Ross W., New York City. 
McDonald, H. Stewart, Jr.. New York 
City. 
McGrath, John P., Brooklyn. 
McKelvey, Hon. L. B., Saratoga Springs. 
Maass, Herbert H., New York City. 
Maher, Elmer W., New York City. 
Moore, Hoyt A., New York City. 
Neary, John F., New York City. 
Neilson, Robert H., New York City. 
Neuberger, David M., New York City. 
O’Brien, Kenneth, New York City. 
Olds, Irving S., New York City. 
Ommen, Alfred E., New York City. 
Page, Joseph A., Rome. 
Page, William H., New York City. 
Paxon, E. Edward, New York City. 
Phillips, Harold M., New York City. 
Ramsay, Herbert H., New York City. 
Rehan, Mary, New York City. 
Reppy, Alison, New York City. 
Robinson, Samuel R., New York City. 
Rosenberg, J. N., New York City. 
Rosston, Walter J., New York City. 
Sayers, William L., New York City. 
Schlansky, Nathan, New York City. 
Sicher, Dudley F., New York City. 
Slater, George A., White Plains. 
Spellman, Benjamin F., New York City. 
Spitz, Leopold, New York City. 
Stearns, Vincent D., Beacon. 
Stern, Henry Root, New York City. 
Swaine, Robert T., New York City. 
Talbot, Harry A., New York City. 
Taylor, Willis H., Jr.. New York City. 
Thompson, D. Emmett, Syracuse. 
Tompkins, A. S., New York City. 
Tompkins, Leslie J.,. New York City. 
Untermyer, Samuel, New York City. 
Uterhart, Henry A., New York City. 
Van Voorhis, Eugene, Rochester. 
Walter, Alfred A., New York City. 
Walter, Carroll G., New York City. 
White, J. DuPratt, New York City. 
Winans, John, New York City. 
Young, Addison B., New Rochelle. 
Zeamans, Harold R., New York City. 


North Carolina 


Brown, J. C., Madison. 
Elliott, George B., Wilmington. 
Horack, H. C., Durham. 
Hutchins, Fred S., Winston-Salem. 
Julian, Ira, Winston-Salem. 
MacLean, Angus D., Washington. 
Miller, Justin, Durham. 
Prince, L. B., Hendersonville. 
Robinson, H. McD., Fayetteville. 
Rose, Charles G., Fayetteville. 
Rountree, George, Wilmington. 
Seawell, N. F., Jr., Carthage. 
Womble, B. S., Winston-Salem. 
North Dakota 


Kvello, Alfred M., Lisbon. 
Stambaugh, L. U., Fargo. 
Lewis, John H., Minot. 
Hall, Jerome, Grand Forks. 
Ohio 
Baker, Newton D., Cleveland. 
Barkdull, Howard L., Cleveland. 
Dempsey, John B., Cleveland. 
Dinsmore, Frank F., Cincinnati. 
Elden, John A., Cleveland. 
Harshman, J. B., Dayton. 
Heidingsfeld, Ben L., Cincinnati. 
Logan, Richard D., Toledo. 
McAfee, William A., Cleveland. 
O’Meara, Joseph, Jr., Cincinnati. 
Payer, Harry F., Cleveland. 
Ryan, Walter A., Cincinnati. 
Sellers, C. W., Cleveland. 
Sharp, I. W., Cleveland. 
Shoemaker, Murray M., Cincinnati. 
Smith, Carl H., Steubenville. 
Smith, Forrest W., Cincinnati. 
Stephens, Charles H., Cincinnati. 
Stevenson, William J., Cleveland. 
Taft, Charles P., II, Cincinnati. 
Williams, William E., Cleveland. 
Oklahoma 
Bierer, A. G. C., Jr., Guthrie. 
Cosgrove, James W., Tulsa. 
Gibson, John T., Muskogee. 
Green, Fred W., Guthrie. 
Hammerly, Harry, Chicasha. 
Johnson, Howard, Ponca City. 
Johnson, Hunter L., Tulsa. 
Kneeland, Louie G., Oklahoma City. 
Lybrand, Walter A., Oklahoma City. 
McCoy, Frank T., Pawhuska. 
McGinnis, William P., Bartlesville. 
McLaury, W. F., Oklahoma City. 
Marlin, Walter, Oklahoma City. 
Moore, Charles L., Oklahoma City. 
Rizley, Ross, Guymon. 
Rosenstein, C. H., Tulsa. 
Smith, Merle G., Guthrie. 
Spielman, Jacob R., Oklahoma City. 
Stuart, Charles B., Oklahoma City. 
Suits, Fred E., Oklahoma City. 
Trice, A. W., Hugo. 
Varner, T. T., Poteau. 
Wells, Frank, Oklahoma City. 
Oregon 
Coan, Ralph A., Portland. 
Cookingham, Prescott W., Portland. 
Geary, Arthur M., Portland. 
Looker, W. J., Medford. 
Ross, Custer E., Salem. 
Smith, Newton C., Portland. 
Pennsylvania 
Ashton, Chester H., Knoxville. 
Bialas, Joseph H., Pittsburgh. 
Brinton, Caleb S., Carlisle. 
Campbell, A. C., Wilkes-Barre. 
Christy, J. Smith, Pittsburgh. 
Coley, W. R., Pittsburgh. 
Dalzell, Robert D., Pittsburgh. 
Fine, John S., Wilkes-Barre. 
Foulke, Thomas A., Ambler. 
Geary, A. B., Chester. 
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Glass, Leopold C., Philadelphia. 
Granger, Percival H., Philadelphia. 
Harrison, Earl G., Philadelphia. 
Hirschwald, Rudolph M., Philadelphia. 
Jackson, John J., Pittsburgh. 

Keith, John D., Gettysburg. 
Kellar, W. H., Lancaster. 

Kinley, David H., Philadelphia. 
Kraus, Gilbert J., Philadelphia. 
McBride, M. L., Grove City. 
McCouch, H. Gordon, Philadelphia. 
McCracken, Robert T., Philadelphia. 
McWilliams, J. W., Philadelphia. 
MacCarter, William J., Jr., Chester. 
Mikell, William E., Philadelphia. 
Moorhead, William S., Pittsburgh. 
Morris, Roland S., Philadelphia. 
Rapoport, Julius, Allentown. 
Reader, Frank E., Beaver. 
Riordan, Frank S., Lansford. 
Sautter, S. James, Philadelphia. 
Schorr, Henry W., Philadelphia. 
Seneff, E. H., Philadelphia. 
Shrum, G. Dixon, Pittsburgh. 
Slattery, Joseph A., Philadelphia. 
Swank, Robert P., Mahonoy City. 
Wagner, Paul C., Philadelphia. 
Wallis, Philip, Philadelphia. 
Wright, Gifford K., Pittsburgh. 
Young, Arthur E., Pittsburgh. 


Rhode Island 


Condon, Francis B., Pawtucket. 
Corcoran, Thomas P., Pawtucket. 
Rathbun, H. W., Westerly. 

. Rickard, James H., Woonsocket. 
Slattery, John H., Providence. 
Tufts, Elmer E., Jr., Providence. 


South Carolina 


Cromer, George B., Newberry. 
Warren, George, Hampton. 
Wolfe, S. M., Anderson. 


South Dakota 
Kellar, Chambers, Lead. 


Tennessee : 
Dugger, George F., Elizabethton. 
Evans, Giles L., Nashville. 
Hall, Fitzgerald, Nashville. 
Peebles, J. M., Nashville. 
Seay, Edward T., Nashville. 
Sizer, Burnet, Chattanooga. 
Stanton, Hugh, Memphis. 

Texas 

Bramlette, E. M., Longview. 
Brundidge, O. D., Dallas. 
Crook, W. M., Beaumont. 
DeLange, Albert J., Houston. 
Dempsey, Frank L., Dallas. 
Drought, H. P., San Antonio. 
Fountain, E. J., Jr., Houston. 
Frank, D. A., Dallas. 


Franklin, Thomas H., San Antonio. 


Griffith, Karl F., Dallas. 
Guleke, J. O., Amarillo. 
Hartgraves, Frank, Menard. 
Hutcheson, Palmer, Houston. 
Lee, W. Edward, Longview. 
McCall, John D., Dallas. 
Phillips, Nelson, Dallas. 
Spencer, R. F., San Antonio. 
Touchstone, O. O., Dallas. 
Williamson, J. D., Waco. 
Wilson, J. Frank, Dallas. 
Wilson, Roscoe, Lubbock. 
Utah 
Cheney, A. M., Salt Lake City. 
Howell, B. R., Salt Lake City. 
Parker, George P., Salt Lake City. 
Robertson, C. A., Moab. 
Vermont 
Fenton, Walter S., Rutland. 
Virginia 
Branaman, G. H., Waynesboro. 
Eager, George B., Jr., University. 
Foster, Murray A., Roanoke. 
Hutzler, Alvin B., Richmond. 
Perry, J. M., Staunton. 


Plunkett, Moss A., Roanoke. 
Riely, Henry C., Richmond. 
Shackelford, G. S., Jr., Roanoke. 
Talley, Robert H., Richmond. 


Washington 


Brown, Warren, Jr., Seattle. 
Callahan, James P., Hoquiam. 
Donworth, George, Seattle. 
Dudley, F. M., Seattle. 
Gorham, William H., Seattle. 
Rowland, Dix H., Tacoma. 
Shine, P. C., Spokane. 
Summers, Lane, Seattle. 
Witherspoon, A. W., Spokane. 
West Virginia 
Cato, Henry S., Charleston. 
Foulk, Tom B., Wheeling. 
Kemper, Albert S., Jr., Bluefield. 
Layne, Carney M., Huntington. 
Lee, William L., Fayetteville. 
Lehman, William P., Fairmont. 
McClintic, J. Hunter, Charleston. 
Martin, Clarence E., Martinsburg. 
Toler, J. Albert, Mullens. 
Valentine, Mark T., Logan. 
Wisconsin 


Goggins, Bernard R., Wisconsin Rapids. 


Gordon, Stanley G., LaCrosse. 
Hartley, Clarence J., Superior. 
Hooper, Edward M., Oshkosh. 
Lamfrom, Leon R., Milwaukee. 
Lenicheck, Emil, Milwaukee. 
McCann, Ray R., Waukesha. 
McElroy, W. J., Milwaukee. 
Padway, Joseph A., Milwaukee. 
Parker, B. L., Green Bay. 
Smalley, S. E., Cuba City. 
Walker, M. E., Racine. 
Young, Casanave, Milwaukee. 
Wyoming 
Lane, Charles E., Cheyenne. 
Simpson, William L., Jackson. 
Sullivan, J. R., Laramie. 
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of administration could be added to the cost of insur- 
ance by including it in the premiums. 


Accidents: The Committee can find no satisfac- 
tory evidence that compulsory liability insurance has 
increased accidents, and sees no reason to suppose that 
a compensation plan would in itself affect the problem 
of safety. 

Constitutionality: The Committee believes that 
a compensation plan analogous to workmen’s compen- 
sation would not offend the due process clause of the 
federal constitution. In certain states such a law 
would offend provisions of the state constitutions for- 
bidding limitations upon the amounts recoverable for 
personal injuries or death. In these states constitutional 


amendments would of course be required to make a compensa- 
tion law possible. 
8. Conclusions of the Committee 

The Committee in its report has tried to present the facts 
without bias so that the careful reader can draw his own con- 
clusions as to the relative advantages and disadvantages of 
existing systems and of the suggested plan of compensation. 
The Committee believes, however, that the reader is also enti- 
tled to a statement of its own principal conclusions from the 
facts presented. The conclusions of the Committee are there- 
fore stated briefly as follows: 

The generally prevailing system of providing damages for 
motor vehicle accidents is inadequate to meet existing condi- 
tions. It is based on the principle of liability for fault which is 


difficult to apply and often socially undesirable in its applica- 
tion; its administration through the courts is costly and slow, 
and it makes no provision to ensure the financial responsibility 
of those who are found to be liable. 

The data obtained from the case studies indicate that unin- 
sured owners of motor vehicles as a class pay for only a very 
small proportion of the damage which their motor vehicles 
cause. Financial responsibility laws do little to correct this 
injustice. The compulsory liability insurance law has largely 
eliminated the evil of financial irresponsibility in Massachusetts 
and is the most advanced step taken in this country to solve 
the compensation problem. The Committee strongly approves 
of requiring every owner of a motor vehicle to insure against 
whatever legal liability may be imposed upon him for personal 
injuries or death caused by its operation. 

The Committee believes, however, that the remedy must go 
further than the compulsory liability insurance law, and that no 
system based on liability for fault is adequate to meet existing 
conditions. The Committee favors the plan of compensation 
with limited liability and without regard to fault, analogous to 
that of the workmen’s compensation laws. Such a plan would 
eliminate the use of the principles of negligence, would place the 
burden of economic loss on the owner or operator to whose 
activity the loss is chiefly due, would provide for an equitable 
distribution of the insurance fund according to the extent of 
the economic loss, and would provide a prompt remedy at small 
cost to the injured person or his family. The operation of such 
a plan would be of special benefit in the majority of cases of 
serious injury or of death. The Committee believes that such a 
compensation plan would be workable, that its cost to motor 
vehicle owners need not be unreasonable and that it would 
not violate the due process clause of the federal constitution. 
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Arizona Bar Unites for State Bar 
Incorporation 

The annual meeting of the Arizona 
Bar Association was held at Tucson, 
Arizona, on Saturday, the 20th day of 
February, 1932. 

Honorable Guy A. Thompson, Presi- 
dent of the American Bar Association, 
was the guest of the Association and 
addressed the Association at the annual 
banquet held at the Arizona Inn in the 
evening. 

Mr. Thompson in his address covered 
the activities of the American Bar As- 
sociation, but devoted most of his time 
to the duty of the lawyer to his pro- 
fession, to the courts, to his clients and 
to the public. It was somewhat re- 
freshing in these days of general criti- 
cism of bench and bar to hear the laity 
included in the general indictment. 
Mr. Thompson stated that the general 
situation of the administration of justice, 
including the congestion of the courts, 
cannot be corrected without the co- 
operation of the layman. 

The Association continued its com- 
mittee on Incorporation of the Bar, the 
bill having passed the Senate of the 
State Legislature last winter, but hav- 
ing failed in its passage in the House. 
In the discussion of this matter at the 
meeting, the causes of opposition to the 
bill by members of the Bar were brought 
out, discussed and the objectionable fea- 
tures eliminated, which resulted in the op- 
position promising to work for the bill 
as the same will be rewritten at the 
next Legislature. With this opposition 
eliminated and its influence now on the 
side of the bill, there is every reason 
to believe that the bill will pass easily 
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at the next session of the Legislature. 
The question of the illegal practice of 
the law was before the meeting for dis- 
cussion and a committee was appointed 
to take such action as it might deem 
proper to correct this growing evil. 
Mr. James R. Moore of Phoenix was 
elected President, James E. Nelson as 
Secretary and Treasurer, F. C. Struck- 
meyer, Frank O. Smith and Dudley W. 
Windes as the Executive Committee. 
James E. Netson, Secretary 
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State Bar Undertakes Economic Survey 
of Young Lawyers—Strikes at 
Unlawful Practice of Law 


The State Bar of California has un- 
dertaken a survey to ascertain the eco- 
nomic condition of the younger mem- 
bers of the Bar, according to the March 
issue of the State Bar Journal. A ques- 
tionnaire was sent out on Feb. 10 to all 
admitted to practice within the last three 
years and the percentage of replies has 
been quite satisfactory. The article in 
the State Bar Journal continues, in part: 

“This survey, which is designed to ob- 
tain data as to the opportunities afforded 
to young men who have entered the 
legal profession and the prospects that 
await those who are or who contem- 
plate studying law, is being supported 
not only by The State Bar but by the 
3arristers’ Club of San Francisco and 
the Junior Committee of the Los An- 
geles Bar Association, which are com- 
posed of the younger element of the 
legal profession in the two largest cen- 
ters of California. . . 

“Tt is the belief of the Board of Gov- 
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ernors of The State Bar and of the Com- 
mittee of Bar Examiners, under whose 
auspices the questionnaire was prepared, 
that this information will be of immeas- 
urable value as indicating what those 
who contemplate the study of the law 
may expect upon completing their stud- 
ies and passing the examinations. 

“The legal profession in California is 
very much overcrowded. In the past 
ten years the number of lawyers in this 
State has almost doubled. Today the 
numerical strength of the active mem. 
bers of The State Bar aggregates 12,000, 
of whom approximately 2,000 have been 
admitted on examination and motion 
since January 1, 1928. 

“This unprecedented growth in the 
number of lawyers in four years, to- 
gether with the difficult economic period 
through which the whole country is 
passing at the present time, has created 
a serious condition in the legal profes- 
sion and one that should have a deter- 
ring influence against further additions 
to the ranks of the profession. 

“The questionnaire, in addition to 
seeking information as to character and 
place of study and place of admission, 
seeks to secure information that will 
fully reveal the income and employment 
condition during the first three years 
following admission of those to whom 
the questionnaire has been sent.” 

The State Bar is also grappling with 
the problem of the unlawful practice of 
the law, according to a statement by 
President Peter J. Crosby in the same 
issue. At a meeting of the Board of 
Governors held in San Francisco on 
March 5 and 6 its entire attention was 
devoted to a consideration of the un- 
lawful practice of law by banks, trust 
companies, title companies, etc., and 
the procedure to be followed in relation 
thereto. The Board has established ma- 
chinery in the form of four. special local 
Administrative Committees, which have 
been directed to sit as fact-finding co:n- 
mittees in their respective sections for 
the purpose of hearing evidence to be 
submitted to them concerning the prac- 
tice of law in California by unlicensed 
persons. They are to transmit the same 
to the Board together with their find- 
ings of fact and their recommendations 
as to the steps to be taken. This pro- 
cedure seems to be bearing fruit since 
President Crosby says that the “Board 
of Governors received a report from one 
of these Fact-Finding Committees con- 
cerning the activities of Pacific Coast 
Automobile Association, a corporation, 
and, after a careful consideration there- . 
of, in the light of the provisions of the 
State Bar Act, the Board deemed it nec- 
essary and proper to commence proceed- 
ings at once against this association, 
and this matter, entitled: The People of 
the State of California, on the Relation ' 
of The State Bar of California, a Public 
Corporation, Plaintiff, v. Pacific Coast 
Automobile Association, a Corporation, 
Defendant, is now pending in the Su- - 
perior Court in San Francisco. It is 
expected that an answer will soon be 
filed, and we hope that a hearing may 
be obtained at an early date.” 
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Kansas City Bar Association Plans 
Dramatic Reproduction of Con- 
vention of 1787 


(From the Kansas City Bar Bulletin, 
March, 1932) 

As its share in the Bicentennial pro- 
gram, the Kansas City Bar Association 
is to present an ambitious stage produc- 
tion requiring a cast of forty and ac- 
tually reproducing the proceedings of the 
Constitutional Convention of 1787. This 
will be at Convention Hall on Septem- 
ber 17, 1932. Wm. Paul Pinkerton, 
Chairman of the Bicentennial Commit- 
tee, is in charge of arrangements and 
has made substantial progress in perfect- 
ing his organization. Mr. Pinkerton 
States . , 

“The present plans are that the actual 
reproduction of the proceedings at the 
Constitutional Convention of 1787 will 
be enacted at the Convention Hall the 
night of September 17, 1932. This will 
require the participation of some 40 
members of the Bar. This reproduction 
will depict the organization of the Con- 
vention, election and nomination of its 
president and secretary, calling the roll 
of states and their representatives and 
delegates and from there on the actual 
proceedings and debates will be given 
by the various participants. These de- 
bates will be taken from the record kept 
by James Madison and will be the 
speeches given at the original conven- 
tion, such as those made by Washing- 
ton, Benjamin Franklin, James Madison, 
Alexander Hamilton, Edmund Ran- 
dolph, James Wilson and others. An 
actual reproduction is contemplated, the 
stature and physiognomy of the partici- 
pants to be as nearly that of the men 
they represent as possible and the uni- 
form and dress to be such as were worn 
at the time. Moving pictures will be 
taken of the production. 

“Invitations will be sent to members 
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of the Supreme Court of the United 
States, members of the Federal District 
and Circuit Courts of the Eighth Cir- 
cuit, and adjoining circuits; members of 
the State Circuit Courts and the State 
Courts of Appeal, including Kansas City 
Court of Appeals, Springfield Court of 
Appeals, St. Louis Court of Appeals and 
Judges of the Supreme Court, heads of 
the City Government and department 
directors, Presidents of the Universities 
of Missouri, Kansas and Oklahoma, 
President of the Board of Education, 
Members of the County Court, Presi- 
dent of the Chamber of Commerce, local 
and national, members of the City 
Boards and Commissions, Governors cf 
the States of Kansas, Missouri and Ok- 
lahoma; National Commander of the 
American Legion, winners of the Ora- 
torical Contest on the Constitution, held 
by the newspapers of the country; rep- 
resentatives of the Press; heads of the 
various patriotic societies, national and 
local, and other distinguished persons. 

“In addition various groups and bodies 
will be invited, school groups, boy scouts 
and girl scouts, R. O. T. C.’s, groups 
from the law schools of Kansas, Okla- 
homa and Missouri, the Kansas City 
School of Law, etc. 

“It is the intention of the Committee 
to present the play on such a plane as to 
make it worthy of the importance of the 
event celebrated and of the high tradi- 
tions of the Bar.” 





Charles E. Murrell was unanimously 
chosen president of the Adair County 
(Mo.) Bar Association at a meeting of 
the organization on January 18th. Ed 
M. Jayne was elected Secretary-Treas- 
urer. 

The Northern Chautauqua (N. Y.) 
Bar Association at its recent annual 
meeting chose as president for the en- 
suing year John L. Hulbert, Dunkirk, 
Vice-President, Louis G, Monroe, Fre- 
donia; Secretary-Treasurer, Albert J. 
Foley, Dunkirk. 

Albert C. Dunn now heads the Merid- 
ian (Miss.) Bar Association, having 
been elected at the annual meeting re- 
cently held. Robert R. Wallace was 
elected Vice-President and J. O. Sams 
was re-elected Secretary and Treasurer. 

At the annual meeting of the Winne- 
bago County (Ill.) Bar Association on 
January 11th, Thomas E. Gill was 
named president, L. C. Miller, Vice- 
President, and Roger T. Welsh, Treas- 
urer. John R. Snively was re-elected 
treasurer. 

Arthur V. Lashly was elected Presi- 
dent of the St. Louis County (Mo.) 
sar Association at a meeting held at 
Clayton in January. Other officers 
elected are: G. A. Wurdeman, First 
Vice-President; Sam D. Hodgson, Sec- 
ond Vice-President; Herbert W. Zier- 
cher, Treasurer, and A. H. Kerth, Sec- 
retary. 

The Cambridge (Mass.) Bar Associa- 
tion, at its annual meeting in January, 
chose the following new officers for the 
current year: John H. Hurley, Presi- 
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dent; Daniel Crowley, Vice-President; 
Joseph Fine, Treasurer; Wallace H. 
Walker, Secretary. 

New officers of the Boone County 
(Mo.) Bar Association, chosen at its 
recent annual election of officers, are as 
follows: W. M. Dinwiddie, President; 
George S. Starrett, Vice-President; 
Harry T. Limerick, Secretary; Edwin 
C. Orr, Treasurer. 

Charles E. Brennan, of Albany, was 
chosen as President of the Albany 
County (N. Y.) Bar Association at the 
recent annual meeting of that organ- 
ization. Other officers named are Rob- 
ert C. Poskanzer, First Vice-President; 
Edward J. Halter, Second Vice-Presi- 
dent; Kenneth J, Dugan, Secretary, 
Dudley B. Wade, Treasurer. 

The Montgomery County (Pa.) Bar 
Association, at a recent reorganization 
meeting at Norristown, elected new of- 
ficers as follows: President, Franklin L. 
Wright; Vice-President, Henry M. 
Brownback; Secretary, Thomas Foulke; 
and Treasurer, George K. Brecht. 

S. W. Bates was elected to the presi- 
dency of the Jasper County (Mo.) Bar 
Association at the recent annual busi- 
ness meeting of that organization. A. 
G. Young, of Webb City was re-elected 
Vice-President and A. E. Spencer, Jr. 
was named secretary. 

At the annual meeting of the Warren 
County (Ill.) Bar Association held Jan. 
8th, John H. Hanley was re-elected 
president and M. G. Soule secretary and 
treasurer. 


The Peoria (Ill.) Bar Association 
held its annual election of officers on 
January 11th, and the following were 
chosen to head the organization: E. L. 
Covey, President; Ernest J. Galbraith, 
First Vice-President; Judge Chester 
Barnett, Second Vice-President, all the 
elections being unanimous. 

The Jefferson County (N. Y.) Bar 
Association, at its annual meeting, 
elected the following officers for the en- 
suing year: Loren E. Harter, presi- 
dent; Roger C. Wright, secretary, and 
Wesley L. Waite, treasurer. 





Cc. S. R. LAW 


Attorneys and litigants are en- 
titled to a correct record in court 
proceedings. The change of a few 
words may win or lose a case. The 
National Shorthand Reporters As- 
sociation with over 1,000 mem- 
bers endeavors in every possible 
way to promote efficiency among 
its members and shorthand re- 
porters in general. It has ap- 
proved the principle of the Cer- 
tified Shorthand Reporters Law 
now in effect in several states, 
providing that no person may be 
appointed an official shorthand re- 
porter who has not demonstrated 
before a State Board of Exam- 
iners composed of lawyers and 
reporters his ability to report ac- 
curately court proceedings and 
similar matters. Information may 
be secured from the Secretary, 
A. C. Gaw, P. O. Box 334, Elk- 
hart, Indiana. 
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